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1.0 INTRODUCTION

Shipping of all industries is the most internatioffderefore, it has to be viewed

against the broad sweep of world developmentsy afte75% of the world’s

surface is covered by vast oceans. Certain elenanighat today would be
termed private maritime law are seen in the eadgtern Mediterranean
civilizations of the Phoenicians. A sketchy puldbev system also emerged in

the form of protection by warships of merchant siipm pirates so as to enable



them to continue to trade. In short, public pratectof private maritime
commerce.

2.0 COURSE OBJECTIVE

At the end of this unit, you should be able to:

» Account for the historical background of maritinagvl
» Differentiate between maritime and admiralty lalvgugh as we know it
today, the two terms are used interchangeably;

* Know the maritime jurisdiction of our courts

3.0 MAIN CONTENT

3.1 HISTORICAL BACKGROUND

Maritime law is an ancient legal system derivingnfr customs of the early
Egyptians, Phoenicians and Greeks who carried gansixe commerce in the
Mediterranean Sea. Special tribunals were set ughenMediterranean port
towns to judge disputes arising among seafareiis. adtivity led o the recording
of individual judgments and the codification of tareary rules by which courts
become bound

Later supremacy passed to the Greeks, and a lawrgog maritime law
matters began to develop. This covered areas such a

» The treatment of shipwrecked sailors;

» The jurisdiction of those courts dealing with mang (admiralty)
matters;

» The settlement of disputes arising under maritiomract;

* The role of prize courts, namely those to who resewould be
made in the event that persons felt they had besprived
improperly of their vessels.

In time, the Island of Rhodes became the main maipower in the Easter

Mediterranean. The Island of Rhodes evolved thst ftomprehensive code



which not only regulated commerce in the regionafdong time but was also the
foundation of the law of the sea for a very longdi It provided for exclusive
jurisdiction over its own and adjacent seas. Tha&nts of Rhodes Code was a
codification of various ancient legal principlesgaeding navigation and
commerce.

Contemporary maritime law is a mixture of ancieotttines and new laws both
national and international. Among the traditionainpiples of international
maritime still in use today are marine insurancenegal average and salvage.
The welfare of the seaman, the ancient conceptadhtenance and cure is also
still in use. The reason for the continuation ia tlse of ancient principles is that
the basic hazard of seafaring has not changedhdnlast decades, however,
naval architecture and cargo handling have chamgesignificant ways. The
extensive use of crude oil carriers as well asiearof liquefied natural gas has
posed new hazards and new questions for liabiityofl pollution and damage

to the marine ecology and the shorelines.

3.2 Roman Maritime Policy

Much of it was not codified, although based on Rieodian law. The

Roman maritime law covered:

a. The Sea- It should be open, but as it was under the tstoatrol
of Romans;

b. The Ship: - Ships were classified. The law dealt with thghts,
obligations of those connected with the ship sucthea owner, the
master crew, pilot, passengers, shippers
The Cargo

d. Responsibilities of those in shipping which covered the rules
governing chartering, the implied authority of thaster, to effect

urgent repairs, purchase equipment etc



e. Settlement of dispute Disputes arising under any of the above
heads were subject to established rules of proeedamd
jurisdiction; but different procedure applied degiexy on whether
the acts or injuries were internal; namely comrditte suffered
while on board, or whether they arose from exteewvaints such as
collision or damage by others.

Thus, an early system of law covering maritime iedfdeveloped.

The eventual breakdown and disintegration of them&wo Empire, the
subsequent period of lawlessness and confrontabietween island and
Christianity, gave way to another formative periadthe history of maritime
affairs.

The growth of the Mediterranean littoral (coastthtes meant that there was a
need for new or defined maritime laws and thesesvgepplied by a number of
city states such as Oleron (a small island off Lachelle; in France — an
important trading centre, Venice, Amalfi, Trani.etc

All these trading centers developed their own gedifmaritime laws;

these states made a contribution towards the dewveot of maritime law

as we know it today.

3.3Growth of English Maritime Power
It was King Henry VII of England who first introded a flag-discriminatory
law in favour of English vessels. However, the rgabwth of British
maritime power stemmed from the strengthening ef Nlavigation Acts in
1651 under Cromwell, and their subsequent developard enforcement.
The effect was that the significantly expandingdé&rao and from British
colonies had to be carried in British ships. Ncefgn built ships were to be
used. Commodities of all sorts had to be enumeratadl their carriage

regulated and controlled so that no other natiamddcparticipate in their



carriage. Additionally, British ship owners werevgm special grants for the
carriage of specified exports such as agricultpratiucts.

After the restoration of the English monarchy ir6Q@6the laws were further
strengthened in favour of British ships. For exampblonial ships had to be
routed through English ports where a levy was iredos

The Navigation Act also required that all Britisktensive possessions (i.e.
newly acquired colonies such as Canada, India,ralist New Zealand) had
to be served by British ships. As a result of tthe fleet expanded and this
continued until 1918.

SELF ASSESSMENT EXERCISE 1

Give a historical background of the developmerthefmaritime industry.

3.4 Difference between Maritime and AdmiraltylL aw

The termsadmiralty andmaritime laware sometimes used interchangeably, but
admiralty originally referred to a specific court in Englaadd the American
colonies that had jurisdiction over torts and caciis on the high seas, whereas
substantive maritime law developed through the esjom of admiralty court
jurisdiction to include all activities on the higleas and similar activities on

Navigable waters

Because water commerce and navigation often invimikeagn nations, much of
the U.S. maritime law has evolved in concert whk taritime laws of other
countries. The federal statutes that address marissues are often customized
U.S. versions of the convention resolutions ortiesaof international maritime
law. The United Nations organizes and preparestihesventions and treaties

through branches such as the International Mariti@rganization and the



International Labor Organization, which preparesivemtions on the health,

safety, and well-being of maritime workers.

The substance of maritime law considers the damgeconditions and unique
conflicts involved in navigation and water commer&ailors are especially
vulnerable to injury and sickness owing to a varadtconditions, such as drastic
changes in climate, constant peril, hard labor, #&mgkliness. Under the
Shipowners' Liability Convention, a shipowner maye biable for the

maintenance and cure of sailors injured on ship fandnjuries occurring on

land. Courts have construed accidents occurringnguleave as being the
responsibility of the shipowner because sailorsdnksd visits in order to

endure the long hours of water transportation.

Admiralty and maritime matters will always desetags carefully crafted to

suit the complexity and urgency of maritime endeavdhe international nature
of high-seas navigation and its attendant perilmated no less. Federal, state,
and local control of navigable waters can affedrgone from the largest charter

party to a private boat owner.

Another way to understand admiralty law -- it isetbommand enforcement
necessary to maintain the good order and discipgimea ship, especially as a
ship was operated in the mid-1700's. As the awiithalof crewmembers was a
finite problem in the middle of the ocean, the ecéonent of ship law had more
to do with getting wayward crewmembers back intstate of obedience and
usefulness, rather than as the imposition of lagéulishments -- the latter being

the purpose of law enforcement on the land.

Maritime Law is that system of law that particwarklates to commerce and
navigation. You do not have to be on a ship inrthédle of the sea to be under

Admiralty Jurisdiction. This jurisdiction can attaenerely because the subject



matter falls within the scope of Maritime Law --darbills, notes, cheques and

credits are within the scope of Maritime Law.

Admiralty Law grew and developed from the harshlitiea and expedient
measures required to survive at sea. It has vagnsie jurisdiction of maritime
cases, both civil and criminal. Because of its genat contains a harsh set of
rules and procedures where there is no right &b Iy jury, no right to privacy,
etc. In other words, there are no rights under jtlmisdiction -- only privileges

granted by the Captain of the maritime voyage.

3.5 Maritime Jurisdiction
Many of the peculiarities of the admiralty juristiom have been removed by
legislation and court decisions. What remains is simply the legacy of long
history and tradition but a function of the specifieeds of the maritime
industry.
Actions in maritime are of two types:

a. In personam

b. In rem

Determining Maritime Jurisdiction

a. Water or vessel test

For a matter to be maritime, the waters wherekiédgplace must be of certain
type. High seas and harbours communicating witimtlaee included but other
bodies of water may or may not. For example, eimited States, the maritime
jurisdiction extend to all waters, with or withotides, salt or fresh, natural or
artificial, which are navigable in interstate ordmn water commerce, without
regard as to whether the particular body of wategritirely within a state, and
whether or not the transaction in question is ec@dito a single state. It follows

that small bodies of water wholly within a statelaot navigable in interstate or



foreign commerce do not provide maritime jurisdioti The great lakes and

Mississippi, on the other hand, are clearly wittmaritime jurisdiction

2. Activity or type of lawsuit test

In the United States, the empowerment of the cotwtsdraw upon and
administer maritime law derives from the langua@eghe Constitution which
extends the judicial power of the United Statesalb cases of admiralty or
maritime jurisdiction’.....see Section 9 of the Jualig Act of 1789. which
provides that :@ ‘.......... the district courts.....shall sal have exclusive
cognizance of all civil causes of admiralty and itmae jurisdiction...saving to
suitors, in all cases, the right to a common lamedy, where the common law

is competent to give it.......

The jurisdictional question, however, has beconigla more complicated than
Congress originally intended it to be. As of 1966, order to invoke
constitutional admiralty jurisdiction, a complamust be filed which is formally
indistinguishable from the ordinary civil complaintWhen admiralty
jurisdictions are invoked however, the consolidatelés still make provisions
for differential treatment and handling of certaiatters previously existing only

in admiralty.

The following causes fall under maritime jurisdacti
a. Suit for contract for the carriage of goods andspagers;
b. For repairs and supplies furnished to vessels disaseservices such

as towage, pilotage and wharfage;

C. For the chartering of ships;

d. For the services of seamen,;

e. For recovery of indemnity or premium on marine fatosurance
policies;

1C



f. Suits in tort for collision damage, or for any piotgs damage to ships
or cargoes on navigable waters;

g. For any damage causes by a vessel,

h. For personal injuries to seamen and passengers whdard a vessel

on navigable waters.

However, suits for the sale and building of vesselisthe payment of a fee for
procuring a charter; for services to a vessel dutavigation or breach of any
agreement to procure insurance on a cargo do rbtufeder maritime

jurisdiction.

SELF ASSESSMENT EXERCISE 2

Differentiate between maritime and admiralty law

3.6 _Maritime jurisdiction in Nigeria .
The Federal High Court Act 1973 that establishedRéderal High Court vested

admiralty jurisdiction in the court but failed tcefthe or state the extent of

admiralty jurisdiction. The provisions of the Actitiv respect to admiralty
jurisdiction were reproduced in s.249 of the 1978n€litution without any
attempt at providing a definition. The constitutionly gave jurisdiction to the

Federal High Court in civil cases and matters ohiaglty jurisdiction.

The problem arising from this is that the scopedmiralty jurisdiction of the

Federal High Court was not well defined. The ceumad recourse to the
Administration of Justice Act 1956 of England (whicame into force in 1963)
where the subject matter of admiralty jurisdictimas clearly spelt out. The
subject matter of admiralty jurisdiction set outlwe Act however related to ship

and shipping.
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By section 251(i) (g) of the 1999 Constitution, @t 19 of Admiralty
Jurisdiction Act and sections 7 and 8 of the Fdddigh Court (as amended by
section 230 Act No. 107 of 1993) confer on the [FaldEligh Court, exclusive
jurisdiction in admiralty causes or matters whethl or criminal including
shipping and navigation in the Rivers Niger, Beraral their affluent and
international inland waters........ and carriage by s&tate High Courts lack

jurisdiction to entertain admiralty matters.

There is only one Federal High Court in Nigeriathwaits jurisdiction spreading
throughout Nigeria and although it has various giadi divisions for
convenience, admiralty jurisdiction may be filedainy judicial divisions of the

court, in which the ship or other property is lacht

40 CONCLUSION

From the historical background, we can see thattim&r business is one of the

oldest in the world. Historically, it constitutesvajor source of political power
and territorial influence, because in times pasgngth of a state was considered
in its influence and control over its waters. Mamg is also all embracing as it
covers matters relating to navigable waters, sushthe sea, ocean or the

navigation of commerce connected therewith.

5.0 SUMMARY
We have considered the evolution of the maritimeldydhow the courts came to

administer maritime, and here in Nigeria, the gigdon of the courts over

maritime matters.

6.0 TUTOR MARKED ASSIGNMENT
1. Discuss the effect of the Navigation Act of 1651 the growth of

maritime law in England.
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2. Explain the exclusive jurisdiction of the Federagjid Court in admiralty

matters

7.0FURTHER READING/REFERNCES
Bruce Farthing: International Shipping, " Edition, Lloyd’'s of London
Press 1993.
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1.0 INTRODUCTION

The bulk of maritime commercial activity involveardage of goods. The most

important document used in this type of transactsthe bill of lading. There
are two main types of contract which are in wide wthen we speak about
transportation of goods by sea; a charter partytraohand a bill of lading
contract.

A charter party is a contract, a private contratiMeen two principal parties. A
Bill of Lading is the best available evidence of ttontract of carriage between
the shipper and the carrier, and contains the aochwhen it reaches the hands,

properly and unconditionally, of an innocent thiakty.
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Thus, a charter party is a private agreement betwse parties, individuals or
corporate. Like any other contract, only those whtered into it can sue or be
sued upon it. The person entitled to use the shthe chatterer and the ship is

said to be under charter. Charterparties can bhdeathinto three:

2.0 COURSE OBJECTIVES
Student should, at the end of this unit, be abldisouss the different types of

Charterparty, the peculiarities of each of the @hparty discussed; the
distinctions between each of them; and more impdstathe clauses peculiar to
each in the construction of the Charterparty agergrbetween the shipper and

the cargo owners.

3.1 Voyage Charterparty

The voyage charter is one of the oldest forms oftre@t for the carriage of
goods. In a voyage (trip) Charterparty, freightpaid by the chatterer. The
amount of freight payable can be agreed as a luamp, Hut more usually
depends on the quantity of cargo carried. It dogtsdepend on the time the
voyage takes. The same principle holds good for ¢besecutive voyage

Charterparty, except that there freight is paidefeeries of consecutive voyages.

The chatterer pays the ship owner freight; thesbasiwhich freight is calculated
being independent of the time the voyage (or sesfesonsecutive voyages)
actually takes. Thus, the ship owner bears the afskny delay. If the voyage
takes longer than expected, the ship owner losesheuwcannot claim any extra
freight from the chatterer to compensate for thiaydenor can he make use of

the vessel for the period to earn freight elsewhere

15



3.2 Terms peculiar to voyage charters

Although many of the terms of voyage charters argla, a number are unique

to each:

a.

Voyage charters make provisions for freight , timoant of which
usually depends on the amount of cargo loaded,;

All voyage charter parties have clauses stipulatiogy much cargo
the chatterer must load and how quickly it must lbaded and
discharged

To encourage as little delay as possible, all vey&atarter parties have
laytime and demurrage clauses, which are intendelutry up the
cargo handling process;

Laytime is the time in which (after a valid notiokEreadiness has been
tendered) the chatterer is allowed to load andischarge. If he
exceeds the laytime allowed, demurrage becomedfmghan agreed
rate.

Demurrage can be technically defined as liquidatachages for the
chatterer’s breach of contract in not completing tlandling the cargo

within the laytime.

SELF ASSESSMENT EXERCISE

Discuss the various terms peculiar to a voyagetehar

3.3 TIME CHARTER

A time charter party is a contract (between shimens and the chatterers) for

the hire of a ship owned by the ship owners, amrdsiérvices of its crew for a

period of time. The contract relates typically megiwith the date of the

Charterparty, the names and domicile of the cotitrgcparties, the name,

present position, the description and conditiothefvessel.

16



The chatterers will have the use of the vesselaforagreed period, which is
typically fixed as a number of calendar monthss lbbviously difficult for the

chatterers to be able to predict exactly when &isé Yoyage will be completed,
so a margin is usually agreed at chatterer’s ogtiaallow for the final voyage to

be completed.

The consideration moving from the chatterer isghgment of hire’. There will
be a hire clause including a withdrawal provisionferring upon the owners the
right to withdraw the vessel for non-payment okhidire is paid at the contract
rate for the period of the Charterparty, and do&sdepend on the number of
voyages made, or the tonnage of cargo carriedlléids that it is in the interests
of the chatterers to hurry, because they pay hitkeasame rate however much,
or little use, they make of the vessel over thatengarty period. It also follows
that it is the charter party who bears the rislamy delay: In other words, delay
costs the chatterers money, because they continpayt hire, whereas the ship
owners are entitled to the same rate of hire, hewewch the vessel is delayed.
Although the master and crew are engaged by theesnain a time charter, the
master is under the orders of the chatterers argt gm where the chatterers

direct.

3.4 Clauses in a time charter

Although many time clauses are similar to thosenébin voyage, because in a
time charter party, the chatterers bear the risldelfy, there are substantial
differences between the two types of charter.

a. The time charter party always contains stipulatiasdo the speed of
the vessel whereas voyage Charterparties neechdatagely do. The
speed of the vessel is of importance to time chextebecause on it
directly depends the number of voyages they carptaimwithin the

period.
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b. Since under a time charter it is in the interesthef chatterer to hurry
up, there is no need for laytime and demurrage ipians. On the
other hand, however, there will be an off-hire skudo prevent hire
continuing to be payable when the ship is unustbtee chatterer e.g.

due to repairs

SELF ASSESSMENT EXERCISE 2
Explain the nature of a time Charterparty betweshipper and a cargo owner.

3.5 Demise Charterparties

This is in many respects similar to time Chartetipar Demise Charterparty are
also for a period, the hire payable depending ugpenperiod, rather than the
number of voyages made, or the tonnage of cargaedar

The time Charterparty is the more modern form atament, the origins of the
demise charter pre-dating those of time chartetiggarToday the Charterparty
by demise are rarely used for the general carddecight. Charters by demise
are usually used for short term hire of passengssels. Recently however,
longer time charter parties have become more conmagam, especially in the

oil tanker trade.

3.6 Distinction between Time and Demise Charters

Like time charter parties, demise charters are pks®od charters, and many
terms are equally appropriate to demise charters.
* The main distinction between the two is that uradime charter party,
the ship owner provides not only the vessel itdmit, also the services of
the master and crew. Under a demise charter, tveces of master and

crew are not provided.
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3.6

Under time charter, although the master is under dinections of the
chatterer, the owners technically retain possessiadhe vessel. Demise
chatterers on the other hand, take full possesHitime vessel.

Under a time Charterparty, the owners remain respten for the
maintenance of the vessel, and there is also t§ypi@a off-hire clause. In
a demise Charterparty, the chatterers are resgerfsibits maintenance
and there is no off-hire clause. Demise chatteasrsalso required to take
out hull insurance of the vessel, whereas timeteteas are not.

Specific performance can be awarded to enforce sker@harterparty;
demise Charterparty may create the equivalentprbprietary interest on
the vessel. By contrast, specific performance tsavailable to enforce a
time Charterparty. Time Charterparty takes effeotyoas contracts
between the parties to the Charterparty and dagivet the Charterparty

the equivalent of a proprietary interest in theseks

Contract of Affreightment

The contract of affreightment (also known as a ¢jtarcontract or
volume contract) is a variation on the voyage Girperty. The Contract
of affreightment arises where an interested pagya pool of tonnage or
an operator of a time-chartered vessel undertakesahsport a given
guantity of some specified goods or general goods fplace to place
over an agreed period of time and on basic ternas camditions. The
contract specifies only a quantity of cargo to laeried, and does not
specify a particular vessel. Freight is usuallyeagr at the outset, so that
risk of delay is on the shipowner. Usually a numbérshipments are
intended over a long period. A voyage Charterpatyicorporated into
the contract of affreightment, the voyage Charteypgoverning each
individual voyage. How the task is managed is atisx left to the

carrier, the contract simply providing for the mment of the goods, the
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guantity to be shipped during any set period. Ariearwould be
enumerated on a volume or tonnage basis, he, in, tarranging
employment of whatever ships he wishes as required.

40 CONCLUSION

The Charterparty is normally used by commercialceons that need the whole

ship. Although voyage chatterers may carry theinaargo, time or demise
chatterers will often be trading the vessel in ordecarry cargo belonging to
others. The parties to the Charterparty are théerea and shipowner. The Bill
of Lading merely records a contract of carriagg@bds made between a carrier

and a shipper.

50 SUMMARY
We have considered the principal types of contmaplicable under a contract of
carriage of goods by sea; we also tried to disistgietween these type of

contract so that a student is able to identifygadicular Charterparty.

6.0 TUTOR MARKED ASSIGNMENT
1. Discuss the following types of Charterparty corirécinging out the

distinctions between each of them:
A. Time Charterparty
B. Contract of Affreightment.

7.0 EURTHER READING/REFERENCES

1. Ahmed Tijjani Ramallan and Solomon Jatau Shipping and Maritime

Operations: Mayee Press Limited (2004)

2. Christopher Hill: Maritime Law — §' Edition Lloyds Practical Shipping
Guides

3. William V. Packard: Sea-Trading, Volume 3 Fair Play Publications
(1986)
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1.0 INTRODUCTION

A Bill of Lading is literally a document that reas certain goods as having
been loaded on board a ship. If the carrier failddliver the stated quantity,
there will be evidence to indicate that loss or dgenoccurred while the
goods were in transit. In summary, a Bill of Ladisgued by a carrier which
acknowledges the receipt of cargo, containing teaisarriage and may

operate as a document of title.
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COURSE OBJECTIVE

At the end of this course, the student should feageod understanding of the importance

of the Bill of Lading; the background developmeintlee Bill, the types of Bill that we
have.

3.0MAIN CONTENT
3.1Definition

The Halsbury’s Laws of England at paragraph 153ée a bill of lading as:
‘A document signed by the owner, or by the masteragent
of the shipowner, which states that certain speeifi goods
have been shipped in a particular ship, and whichrports to
set out the terms on which the goods have beenvdetid to

and received by the ship for carriage’

A bill of lading issued by the ship owner’s agemtthhe absence of any contract
of carriage is a nullity. The effect of a bill olding depends on the
circumstances of each particular case, of which riest important is the

position of the shipper and of the holder.

It is also defined as a document issued by a caoia shipper, acknowledging
that specific goods have been received on boarhag for conveyance to a
named place for delivery to the consignee who isllg identified. A thorough

bill of lading involves the use of at lease twofeliént modes of transport from
road, rail, air and sea. The term derives fromvidad ‘to lade’ which means to

load a cargo onto a ship or other form of transgimnm.

In the Nigerian case df.l. Onwadike & Co. Ltd. V. Brawal Shipping Nig.
Ltd. & Ors. (1995) 5 NSC 407 at 419the Court of Appeal described the bill of
lading as:
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a document signed by the master of the ship, ohizyagent and it is
given to the person shipping the goods on board tressel.....it is
evidence of a contract between the shippers and shgpowner on
the one other hand between the ship owners and ¢basignees or

endorsees of the goods in the bill'.

There seems to be no complete legislative defmitb a Bill of Lading. The
Hague and Hague Visby Rules do not contain a defiminor do the Carriage of
Goods by Sea Act 1971, the Bill of Lading Act 1855.

The Carriage of Goods by Sea Act 19925.1(2) defines the bill (for the
purposes of the Act) in a negative way by excludieigrences to a document,
which is incapable of transfer either by endorsemmaut does include references

to a received for shipment bill.

Article 1(7) United Convention on the Carriage of d®ds by Sea 1978
(Hamburg Rules)defines a Bill of Lading for the purpose of thelé&uto mean

A document which evidences a contract of carriagg b

sea and the taking over or loading of the goods thg

carrier; and by which the carrier undertakes to debr

the goods the goods against surrender of the docnine

A provision in the document that the goods are te b

delivered to a named person, or to order, or to teza

constitutes such an undertaken.

3.1Background Development

Historical development

Bills of lading have been known from at least thatéenth century. At those

times shippers (usually the owners of the goodsa asle accompanied their
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cargoes on the voyage to destination and bill dinlg served only as an invoice
of the goods shipped. Later, in the sixteenth amdeisteenth centuries, when
larger ships has begun to carry varied goods beigntp several shippers, this
practice gradually frizzled out and it became thstem to incorporate the terms

of the contract of carriage into bill of lading.

Finally to meet requirement of the businessmen wighed to sell the goods
before the vessel reached its destination billaolilg extended its status to a
document of title. Thus at the end of the eighteemntury, bill of lading was
characterized as:

...the written evidence of a contract of the carriaged delivery of goods sent
by sea for a certain freight. The contract in legldnguage is a contract of
bailment; in the usual form of the contract, the aertaking is to deliver to the
order or assigns of the shipper. By the delivery board, the ship master
acquires a special property to support that posgessvhich he holds in the
right of another, and to enable him to perform hisndertaking. The general
property remains with the shipper of the goods uriie has disposed of it by
some act sufficient in law to transfer property. €rendorsement of the bill of
lading is simply a direction of the delivery of thgoods. When this
endorsement is in blank, the holder of the bill zding may receive the goods,
and his receipt will discharge the ship-master, bilte holder of the bill of
lading may receive the goods and his receipt wilaharge the shipmaster; but
the holder of the bill, if it came into his handsasually, without any just title,

can acquire no property in the goods.
In those times, carriage of goods by sea was igdvigpart performed by the

common carriers who agrees to carry the goods pfpenson who choose to

employ him. A common carrier was strictly liable ttte goods’ owner in the
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same way as a bailee for reward, i.e. he was toalghe goods at all events,

subject only to the acts of God and the King’'s eleem

With the rapid growth of international trade andrsficant influence on the
development of contract of laissez-faire ideology the first half of the
nineteenth century, the shipowners were able te tak/antage of their superior
bargaining power by introducing clauses into thet@xt of carriage, which to
an increasing extent, excluded their common labilltg. Thus, the ship owners
to the bigger or smaller extent lost characteristica common carriers and

became private carriers.

The central function of a Bill of Lading as a rqateis still vital today and all

Bills of Lading contain spaces on their faces fetails to be entered. If the
carrier fails to deliver the stated quantity, thesi#t be evidence to indicate that
loss or damage occurred. However, the express tefnarriage had been
agreed between the parties, the courts would ifbasyc obligations such as Act
of God, Queen’s enemies, or inherent vice. Graguadrriers began to include
express terms on the bill itself. Today, thesenageely printed on the reverse of

the bill, but there are still some important claise

The Bill of Lading is normally described as contaghevidence about the terms
of the contract of carriage, rather than beingwhele contract. This is because
the bill is nearly always issued after goods hagenbreceived or loaded and
there must have been a contract entered into b#fm,ewhich the bill may later
record. The freedom allowed to carrier to inclugderaption clauses in Bills of
Lading led directly to the enactment of the@ernational Convention for the
Unification of Certain Rules Relating to Bill of Lding 1924 (Hague Rules);
and its protocol of 1968 (hereinafter the amendadué¢ Rules or Hague Visby

Rules.
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Early Bills of Lading did not need to be negotiableany sense as the shipper
would only want the carrier to deliver accordingit® instructions e.g. to an
agent at the port of discharge.

Under the Carriage of Goods by Sea Act 1992, tindulaholder of a bill will
have title to sue the carrier under the contraatasfiage; even though it would
not normal The Bill of Lading is a document of graaportance in international

trade

3.2The Bill of Lading under the Hague, Hague Visby drHamburg Rules
In the 19" century, carriers began to make more use of thleoBiLading as
evidence of the contract of carriage. However, casgners found that they
were holding Bills of Lading subject to English kwand jurisdiction, in which
the carrier might exclude all liability for unseawloness, or for crew
negligence. This is because the English courts waéliag to apply laissez faire
notions of contract that allowed ocean carrierexolude many of the basic

obligations that would have been implied at comiaon

The perceived injustice created by this led a numtie cargo importing
countries to enact a legislation creating basicammm obligations on the carrier
and restricting their ability to exclude liabilisgeThe U.S. Harter Act 1893 was
the most influential of the natural legislation ands followed in a number of
other states. Carriers realized that they would betable to insist on wide
exemptions in many trades and governments recadnirat a degree of
international uniformity was to be desired. Accogly, the Maritime Law
Committee of the International Law Association progdd a model set of Rules
at the Hague in 1921.

In general terms, the Hague Rules followed manggmles pioneered by the

Harter Act 1893. The carrier was given obligatibmgake care of cargo during
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the carriage and was not entitled to exclude lighd.g. for stowage. In return,

carriers were given

3.6 Legal Character of a Bill of Lading
The traditional view about the particular natureaoBill of Lading has been
explained by Mustill L.J. inThe Delfinin (1990) 1 Lloyds’ Report 252He
stated that when the expression ‘document of tigl@pplied to a bill of lading:
“It does not in this context bear its ordinary meam. It
signifies that in addition to its other charactetiss as a
receipt for the goods and evidence of the contradt
carriage between the shipper and the ship owneg 8ill
of Lading fulfills two other functions — as a symbof
constructive possession of the goods which can $fan
constructive  possession by endorsement and
transfer......... 2. It is a document which although not
itself capable of directly transferring the propgrtin
goods........ by mere endorsement and delivery
nevertheless is capable of being part of the mednys
which property is passed.

The Bill of Lading: a receipt, an evidence of cactrand a document of title

A. As a Receipt

When goods have been loaded on board of vessekignéd bill of lading
handed by the master to the shipper, such bilhding begins its existence in a
role of master’s receipt for shipper's goods antl a@ontract as between the

shipper and the shipowner.

It is a receipt for the goods, stating the termsatiich they were delivered to
and received by the ship, and the excellent evieleridhose terms, but it not a

contract. That has been made before the bill ohtadias given.
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It is an acknowledgement of the fact that the gaddgped had been received by
the shipowner or carrier but where it is signedpehalf of the shipowner by his
agent or master, it becomes conclusive evidenc¢éheffact that the goods
contained were shipped only against the personinggit. Consequently, a
shipowner who delivers goods to consignee withaodpction of the bill of
lading does so at his peril even if he does so withndemnity agreement or
letters of indemnity with or from the purchasersl éimeir bankers F¥he Settin
(1889) 14 P.D. 142.

This statement was further explainedSiE. Ardennes (Cargo Owners) v. S.S.

Ardennes (Owners) (1951) 1 K.B55 where, in breach of his verbal promise,

the ship owner deviated from the route to Londod finst called at Antwerp but
later, in reply to the shipper’s claim for damagamtended that on the terms of
bill of lading evidence of any other bargain orprse was not admissible. Lord

Godard C.J in his judgment said:

The contract has come into existence before the billading was signed; the
latter is signed by one party only, and handed bynho the shipper usually
after the goods have been put on board. No doubthé shipper finds that the
bills contains terms with which he is not conterdr does not contain some
term for which he has stipulated, he might, if themwere time, demand his
goods back; but he is not, in my opinion, for thatason, prevented from
giving evidence that there was in fact a contracttered into before the bill of
lading was signed different from that which is fodnin the bill of lading or
containing some additional terms. He is no partyttee preparation of the bill
of lading; nor does he sign it........... therefore, in ngpinion evidence as to
the true contract is admissible’

b. Document of title
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As well as being a receipt, the bill of lading, nalgo act as a document of tile.
When issuing a bill of lading, the shipowner undkes to the consignor to
deliver the goods on presentation of an origindl difi lading at the port of
discharge. This undertaking is transferable to egbent holders of the bill of
lading without any further involvement of the shipwer. The use of the words
‘to order’ or ‘to assigns’ indicates the transfaligbof this undertaking, which is

what gives the document its character as a docuaiéitie.

However, under the common law, bill of lading @risferable but not negotiable
in a way as bill of exchange is. When transfertbd, bill of lading operates to
transfer right of possession of the goods it regmes but not necessarily the
ownership in the goods, which depends upon thestarinihe contracts of sale
and/or carriage and the intention of the partiesasAlocument of title, the bill of
lading is unique among transport documents, engbirerchants to trade the
goods, by trading the documents. Section 1 of tKeBills of Lading Act 1855

which has been replaced by UK COGSA 1992 allowsyewensignee of goods
named in a bill of lading and every endorsee ofllaob lading to whom the

property in the goods mentioned passes upon oedson of such consignment
or endorsement, to have transferred to him alltsigif suit ans be subject to
same liabilities in respect of the goods as ifltlieof lading contract had been

made with himself.

C. Evidence of Contract of Carriage

Being a receipt as between the carrier and thepshimt the beginning of a
maritime adventure, the bill of lading may laterd®nce a contract between the
carrier and the person taking delivery of the gdodsafe custody of the cargo.
Though not in itself the contract between the shiper and the shipper of the
goods, the bill of lading can be a good evidencehefterms of contract. S@de

Future express (1992) 2 Lloyd’'s 54Zhe contract conditions in small prints at

29



the back of a bill of lading are construed as #mnts agreed to between the
shipper of the goods and the shipowner and caerdii relied on by the shipper
(in an action for loss or damage to his goods)himsthat the ship-owner has
defaulted, or relied on by the shipowner to shoat the has performed his
obligation or that he is not liable. Sédlied Trading Company Limited V.
G.B. N Line (1985) 2 NSC 348

3.7 Types of Bills of Lading

There are many documents which use the descrigiibrof Lading but which

preface it by such words such as “ocean”, ‘Liner;straight.

Liner Bill of Lading:

This is a bill issued by a shipping line that usuaffers a regular service, with

fixed loading dates at particular ports of call;

Marine Bill of Lading or ocean Bill of Lading

This refers to a document covering the carriaggoafds by sea and not by any
other mode of carriage. It may be referred to srdtt as a ‘port to port Bill of

Lading, indicating the general period of resporisybof the carrier.

Thorough Bill of Lading -

This has been in use since thé"i@®ntury and usually refers to a document
recording transport by more than one carrier. hasmally used where there is
more than one sea carrier.

Other types of bills include:

a. Straight bill of lading

This bill states that the goods are consigned &pexified person and it not
negotiable free from existing equities .e. any @se€e acquires no better rights

than those held by the endorser. So, if for ingatite carrier or another holds a
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lien over the goods as security for unpaid delbts,dndorsee is bound by the
lien. Although if the endorse wrongfully failed tisclose the charge, the
endorsee will have a right to claim damages folinigi to transfer an
unencumbered title. This bill uses express wordsiaie the bill negotiable i.e.
it states that delivery is to be made to the furthreler of the consignee using
words such as ‘delivery to A Itd or to orders osiges’ Consequently, it can be
endorsed by A Ltd or the right to take delivery dantransferred by physical
delivery of all the bill accompanied by adequat&lernce of A ltd’'s intention to
transfer. If no transferee is named, the endorsemearalled ‘an endorsement in
blank’ and goods specified in the bill are delNdeato bearer — Sewell v.
Burdick (1884) 10 AC 74 at 83

b. Bearer bill of lading

This bill states that delivery shall be made to gdever holds the bill. Such bill
may be created explicitly or it is an order bilathails to nominate the consignee
whether in its original form or through an endorseiin blank. A bearer bill

can be negotiated by physical delivery.

c.  Surrender bill of lading

Under a term import documentary credit, the barkases the documents on
receipt from the negotiating bank but the impodees not pay the bank until
the maturity of the draft under the relative credihis direct liability is called
surrender bill of lading i.e. when we hand over bhié of lading we surrender
title to the goods and all our power of sale ohergoods.

Others include a sea or air waybill which is a magotiable receipt issued by
the carrier. It is most common in the containedér&ither where the cargo is
likely to arrive before the formal documents or wéhehe shipper does not insist
on separate bills for every item of cargo carrigdg. because this is one of a

series of loads being delivered to the same coasigrDelivery is made to the
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consignee who identifies himself. It is customarny transactions where the
shipper and consignee is the same person in lanngalke rigid production of

documents unnecessary.

A straight bill of lading or sea/air way bill is hdocuments that can convey title
to the goods they represent. They do no more thanine delivery of the goods
to the named consignee and (subject to the shgppéility to redirect the goods)
to no other. This differs from an ‘order’ or ‘bedrdill of lading which are

possessory title documents and negotiable. i.ey tda®m be endorsed and so

transfer the right to take delivery to the lasdensee.

SELF ASSESSMENT EXERCISE

A straight bill of lading is not a document thahaaonvey title to the goods they

represent. Discuss.

Blank Bill of lading

This does not name the consignee but makes thesgialiverable to bearer or
order or assigns. It may be transferred by deliveithout endorsement. In
NNSL v. Owners of MV Albion 1 3 NSC 200 206the Court of Appeal stated

that the words ‘blank’ is used in two senses : thaso long as the goods are

delivered to a name left blank.....or the endorsengeblank. By ‘To a name left
in blank’ is meant that the name of the consigrseaat inserted in the bill of
lading. In that case, the holder may fill the blamk the bill against the
consignee. It is akin to issuing a blank chequerw/ltee holder is at liberty to

make necessary entries’.

3.4Electronic Bills
A number of liner companies pioneered use of copigun order to reduce

or eliminate the need for documents such as Billsadings. It operates like
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a bill, but the system does not really requiregheduction of any document
at all. It is possible for a shipper connected twoenputer to receive all the
information it needs via satellite, or telephomes. Most combined transport

operators now operate their own cargo by computer.

Note that there is a difference between a papeélkessronic bill and the use
of electronic means to enable a paper bill of lgdim be more effectively

delivered to shippers.

On legal implications of paperless shipping tratisas involving the
transmission of data by electronic means, problaenge arisen concerning
the application to such transactions of Conventiand Statutes that were

specifically designed for the paper Bill of Lading.

The drafters of The Hague and Hague Visby did eatly have in mind the
problems of paperless carriage of goods and the Ridht only apply when
there is in existence the physical documertrticle 1(b) of the Hague
Rulesrefers to a Bill of Lading or a similar documeititle. The Hamburg
Rules 1978 Article 1(7)also requires a document, althoufjtticle 14(3)
allows a signature to be made by electronic meAfso, the Multimodal
Convention 1980 Article 1(4) refers to a (multimbdi@nsport) document,
although Article 5(4) sees to envisage the prodaabn computer of a record

containing details such as the weight and conditafrthe goods.

In 1990, the Comite Maritime International agreeslea of Voluntary Rules
for Electronic Bills of Lading. The basics schemsefar a shipper to give
irrevocable instructions to a carrier to hold godds the disposition of a

named consignee, who would then be entitled tavedbe goods at the port
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of destination, solely on the basis of the instarceand without the needs to
produce any document.

The Rules for Electronic Bill of Lading allow fouscessive transfers while
the goods are in transit. Security is achieveduhhothe issuing to each
consignee of a unique “private key”, putting thddeo in the same position
as if it had possession of original bills. The CMles are consistent with

various international standards.

So far as the title to sue in English law is coneér the Bill of Lading Act
1855 requires there to be a transferable Bill oflihg in order for a third
party such as a consignee to be able to sue thercésnder the Carriage of
Goods by Sea Act 1992, right of suit has been elgéro lawful holders of a

variety of documents including Bill of Lading.

3.5Standard Bill of Lading

The earliest Bill of Lading seems to have cstegl of a single sheet of paper
with details about the cargo and terms all conthitogether on one side. There
are still Bills of Lading in use today which areirpped on one side only.
Gradually it became the practice to put the pririegchs of carriage on one side
and to leave the other side for the insertion oftted transport details. These
details will include matters such as the namesefparties, the vessel, the ports
of loading, including full description of the carguch as the quantity and
condition of the goods together with the freighyatale. There will also be a
place where the carrier's name or logo would ap@d#ang with a place for
signature. It is normal to describe the side of iilecontaining all these extra
information as ‘the face of the bill’, with the noaity of the contractual terms

being on the reverse side.
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The last forty years have seen moves to standatidezsize and layout of trade
documents generally. In 1963, the United Nationsneenic Commission for

Europe (ECE) agreed a basic standard layout ofrimdton such as the names
of the seller and buyer, and description of gooeksded to initiate and complete

an international document.

By 1981, the ECE agreed with UNCTAD that the stadddnould be referred to
as the United Nation Layout Key for Trade Documents (UN Do
ECE/Trade/137/1987 The 1990 CMI Rules for Electronic Bills of Lading
require any document format of the contract ofiage to conform to the UN
layout key.

4.0 CONCLUSION

The Bill of Lading has since its evolution beconmeimportant tool of maritime

trade and international documentary letters of itrédom its various forms and
principal characteristics, a better understandihthe bill of lading is had and
from its functions the different uses to whichaincbe put, are appreciated and it

can be seen that it has become an indispensableftomdern commerce.

5.0 SUMMARY
we also looked at the different types bills of fagliand their distinguishing
characteristics and lastly, the nature of a billagfing i.e. as a document of title,

as a as a receipt.

6.0 TUTOR MARKED ASSIGNMENT
1. What are the different types of bill of lading?

2. Discuss with the aid of decided cases the lelgatacter of a bill of lading
3. Discuss the development and applicability ofEkextronic bill of lading
7.0 FURTHER READING/ REFERENCES

Pollock and Bruce: Law of Merchant Shipping

Brian Davenport QC: UK Carriage of Goods by Sea A662
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MODULE 1

UNIT 1 MARITIME LAW

UNIT 2 CARRIAGE OF GOODS BY SEA
UNIT 3 BILL OF LADING

UNIT 4 MARITIME ORGANISATIONS

UNIT 4 MARITIME ORGANISATIONS

1.0 INTRODUCTION

2.0 COURSE OBJECTIVE

3.0 MAIN CONTENT

3.1 The International Maritime Organization

3.1.1 Historical Background
3.1.2 Relevant Treatise/ Protocol
3.1.3 Present Status
3.1.4 Legal Instruments

1.0 INTRODUCTION
The world of international shipping is peopled hbydividuals from many

professions engaged in various and diverse aetsvil\imost every commodity
is capable of being moved by sea, and immerse ifjearand variety of goods
are daily purchased and sold on terms which incigdeborne transportation.
Maritime organizations are organizations estabtishby national and
international legislative instruments that enablent to provide policies,
formulated into laws, rules, regulations, guidedinstandards, codes that are
binding or obligatory on member nations internagibnand domestically. There
are statutory and non-statutory organizations. mbe-statutory organizations
are those bodies that provide input to and coopexdgth the work of statutory
organizations. They are usually commercial or vi@nnorganizations, agencies,

associations, companies and groups.

2.0 COURSE OBJECTIVES
At the end of this unit, the student should be able
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» Discuss the aims, objectives and workings of tlgaoizations discussed
in this unit;
* Know the contributions of these bodies to the glowt the maritime

industry.

3.0 MAIN CONTENT
3.1 THE INTERNATIONAL MARITIME ORGANISATION

3.1.1 History and Present Status

The International Maritime Organization (IMO), formerly known as the
Inter-Governmental Maritime Consultative Organization (IMCO), was
established in Geneva in 1948 and came into farneyears later, meeting for
the first time in 1959. The IMCO name was chan@eld/tO in 1982.

With its headquarters in London, United Kingdome t#tMO is a specialized
agency of the United Nations with 169 Member Staiad three Associate
Members. The IMO's primary purpose is to developd amaintain a

comprehensive regulatory framework for shipping &sdemit today includes
safety, environmental concerns, legal matters,nieah co-operation, maritime
security and the efficiency of shipping. IMO is goved by an Assembly of
members and is financially administered by a Cdursicmembers elected from
the Assembly. The work of IMO is conducted throdigie committees and these
are supported by technical subcommittees. Membganizations of the UN

organizational family may observe the proceedingthe IMO. Observer status

is granted to qualified non-governmental organdei

The IMO is supported by a permanent secretariatemployees who are

representative of its members. The secretariatormposed of a Secretary-
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General who is periodically elected by the Assemahd various divisions such

as those for marine safety, environmental protactmd a conference section.

The International Maritime Organization is the leadinternational organizatic

in the field of maritime matters. The operationstiod IMO areof a technice

nature and seek to promote safety of shipping &edprevention of marir

pollution.

3.1.2 Relevant Treatise/ Protocol

1.

2.

10.

11.

12.

International Convention for the prevention oflgtion from ships:

Protocol to the International Convention the prevention of pollutic
from ships;

International Convention on Maritime Search Regcue;
International Convention for safe containers;

London Dumping Convention;

International Convention on Tonnage Measureraeships

Interrational Convention on standards of training andctvdkeeping c
seafarers;

International Convention on Civil liability for oipollution damag
Convention on the International regulations forverging collisions ¢
sea;

International Convention for the Safety of LaeSea
International Convention on Load Lines

Convention on the International Maritime Sdll Organization
(Torremolinos )

International Convention for the Safety of #ish Vessels

International Convention on Standard$ Training, Certification an
Watch keeping for Fishing Vessel Personnel
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13. International Convention on Oil Pollution Preparessy Response &
Co-operation;

13. International Convention on the Control of HarAnti-fouling System
on ships.

14 International Convention for the Control and Managemei Ship's
Ballast Water and Sediments

15. Convention for the Suppression of Unlawful Acts iaghthe Safety ¢
Maritime Navigation and its Protocol for the Sumsien of Unlawfu
Acts Against the Safgtof Fixed Platforms Located on the Contine
Shelf

IMCO was formed to fulfill a desire to bring thegrdation of the safety «
shipping into an international framework, for whitlfe creation of the Unite

Nations provided an opportunity.

When IMCO began its operations in 1958 certain rofite-existing instrumen
were brought under its aegis, most notable theratenal Convention for tt
Prevention of Pollution of the Sea by Oil (OILPQ1954.

Throughout its existence IMCO, renamed the IMOL882, has continued
produce new and updated instruments across a \aitgerof maritime issu
covering not only safety of life and marine polutibut also encompassing ¢
navigation, search and rescue, wreck removal, p@maeasurement, liability
and compensation, ship recycling, the training eedification of seafarers, a

piracy.
In 1983 the IMO established the World Maritime Usisity in Malmo, Sweden.
3.1.4 Contribution of IMO to Maritime Industry

IMO is the source of approximately 6@gal instruments that guide 1

regulatory development of its member states to awprsafety at sea, facilite
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trade among seafaring states and protect the marigénvironment. The mc

well known is thdnternational Convention for the Safety of Life atSea

IMO regularly enacts regulations, which are broagihforced by national a
local maritime authorities in member countries, hsuas the (COLREC
International Regulations for Preventing CollisicatsSea. The IMO has a
enacted a Port State Coritauthority, allowing domestic maritime authces
such as coast guards to inspect fordlgg-ships calling at ports of the me
port states. Memoranda of Understanding (protoculsje signed by sor

countries unifying Port State Control proceduresagnthe signatories.
3.1.5 Current Issues

Recent initiatives at the IMO have included amenaisigo SOLAS, whic
upgraded fire protection standards on passengeps,sithe Internationa

Convention on Standards of Training, Certificatiand Watch keepnp for

SeafarergSTCW) whichestablishes basic requirements on training, ceatifr
and watch keeping for seafarers and to the Corwerdn the Prevention
Maritime Pollution MARPOL 73/78 which required ddelhulls on all tankers.

In December 2002new amendments to the 1974 SOLAS Convention

enacted. These amendments gave rise to the Irterab8Ship and Port Facilit
which went into effect on 1 July 2004. The concepthe code is to provic
layered and redundant defenses against smuggdimgrism, piracy, stowawa
etc. The ISPS Code required most ships and portitisc engaged |
international trade to establish and maintain tstsecurity procedures

specified in ship and port specific Ship SecurilgnB and Port Facility Seaty
Plans.

The IMO is also responsible for publishing the intgional Code of Signals 1

4C



use between merchant and naval vessels.

The First Intercessional Meeting of IMO’s Workingdap on Greenhouse C
Emissions from Ships took place in Oslo, Norway—&8 June 2008), task
with developing the technical basis for the reductnechanisms that may fo
part of a future IMO regime to control green housas emissions fro
international shipping, and a draft of the actualduction mechanisr
themselvesfor further consideration by IMO’s Marine EnvironnieProtectiol
Committee (MEPC).

Governing Bodies

The governing body of the International Maritimeg@nization is the Assemt
which meets every two years. In between Assemblgsisas a Counc
consiging of 40 Member States elected by the Assemldis as the governit
body. The technical work of the International Miang Organization is carri
out by a series of Committees. The Secretariatistsngf some 300 internatiot

civil servants headed by a Secretary-General.

Technical Committees

The technical work of the International Maritimeganization is carried out by
series of Committees. This includes The Marine Emment Protectic
Committee (MEPC)

- The Legal Committee
- The Technical Cooperation Committee for capacitjding;
- The Facilitation Committee to simplify the docunagian and formalitie

required in international shipping.

Maritime Safety Committee
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It is regulated in the Article 28(b) of the Conventon the IMO:.

ARTICLE 28

(a) The Maritime Safety Committee shall considey aratter within
the scope of the Organization concerned with agdsdvigation,
construction and equipment of vessels, manning fransafety
standpoint, rules for the prevention of collisionsandling of
dangerous cargoes, maritime safety procedures agdirements,
hydrographic information, log-books and navigationacords,
marine casualty investigation, salvage and resame, any other

matters directly affecting maritime safety.

(b) The Maritime Safety Committee shall provide Hiaery for
performing any duties assigned to it by this Comieery the
Assembly or the Council, or any duty within the ge®f this Article
which may be assigned to it by or under any otmernational

instrument and accepted by the Organization.

(c) Having regard to the provisions of Article 28e Maritime Safety
Committee, upon request by the Assembly or the Cibwm, if it

deems such action useful in the interests of it avork, shall
maintain such close relationship with other bodissnay further the

purposes of the Organization

The work of the nine sub-committees is describethby titles, as follows:

Safety of navigation

Radio communications and, search and rescue



Standards of training and watch keeping
Ship design and equipment

Fire Protection

Stability, load lines and fishing vessel safety
Flag state implementation

Dangerous goods,

solid cargoes and containers

Bulk liquids and gases

The subeommittees work on numerous topics, including, fexample
improvements in the design of passenger ships bhadraquirements for tl

stowage and packaging of the vast range of dangeoods carried by sea.
Resolutions

Resolution MSC.255(84)(adopted on 16 May 2008) txldpe Code of tf
International Standardsnd Recommended Practices for a Safety Investit

into a Marine Casualty or Marine Incident (Casuéftyestigation Code)

SELF ASSESSMENT EXERCISE 1

Discuss the contributions of the International Maré Organisation to tt

growth of the maritime industry.

B. United Nations Conference on Trade and Development

The United Nations Conference on Trade and Developmef NCTAD) was
established in 1964 as a permanent intergoverninkatly. It is the principe
organ of the United Nations General Assemiddaling with trade, investme

and development issues.

The organization's goals are to "maximize the tradevestment anc
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development opportunities of developing countraasl assist them in th
efforts to integrate into the world economy on gnitalde basis.” The creatic
of the conference was based on concerns of dewgopountries over ti
international market, multrational corporations, and great disparity betv

developed nations and developing nations.

The United Nations Conference on Traated Development was establishe:
1964 in order to provide a forum where the develgpountries could discL
the problems relating to their economic developmeiMCTAD grew from th
view that existing institutions like GATT (now reqged by the Wordirade
Organization), the International Monetary Fund, andrid Bank were no
properly organized to handle the particular proldemh developing countrie
UNCTAD has 193 members.

The primary objective of the UNCTAD is to formulapelicies relating to all
aspects of development including trade, aid, trarisfinance and technolocg
The Conference ordinarily meets once in four yea@le first conference to«
place in Geneva in 1964, second in New Delhi in8196e third in Santiago
1972, fourth in Naobi in 1976, the fifth in Manila in 1979, the #ixin Belgrad
in 1983, the seventh in Geneva in 1987, the eightGartagena(Colombia)
1992 and the ninth at Johannesburg (South Africk9®6. The Conference |

its permanent secretariat in Geneva.

ACHIEVEMENTS OF UNCTAD

One of the principal achievements of UNCTAD hasnbée conceive ar
implement the Generalized System of Preferen¢&SP). It was argued
UNCTAD, that in order to promote exports of manafiaed goods fror
developing countriest would be necessary to offer special tariff cosaass tc

such exports. Accepting this argument, the develammintries formulated tl
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GSP Scheme under which manufacturers' exports ameg sigricultural gooc
from the developing countries enter dutyefr@r at reduced rates in -
developed countries. Since imports of such itemsfother developed countr
are subject to the normal rates of duties, impoftshe same items fro

developing countries would enjoy a competitive audage.

In the 1970s and 1980s, UNCTAD was clgse$sociated with the idea of a N
Economic Order (NIEO).

Currently, UNCTAD has 193 member States and is dpeadered inGenevi:
Switzerland UNCTAD has 400 staff members and an annual reduldget o
approximately US$50 millio and US$25 million of extra budgetary techn

assistance funds.

International Chamber of Shipping (ICS)

The International Chamber of Shipping is the ppatiinternationaltrade
association traddor shipowners, representing around 75% of the daig
merchant tonnage; through membership of nationgbostmers' associatior

concerned with all regulatory, operational and léggues.

A major ICS activity is at the United Nations aggmath responsibility for th
safety of life at sea and the protection of the ingarenvironment -The

International Maritime Organization (IMO).

ICS is unique in that it unlike other internatiorsdlipping trade association:
represents the global interests of all the differfeades in the industry: bt
carrier operats, tanker operators, passenger ship operators@mdiner line

trades, including shipowners and third party shgnagers.

ICS has consultative status with a number of iteegnmental bodies whi
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have an impact on shipping, these include: the Modstoms Organization, t
International Telecommunications Union, the Unitddtions Conference «
Trade and Development and the World Meteorolog@ajanization. Anothe
key strength of ICS is its close relationships witldustry organizatior
represenng different maritime interests such as shippaits, pilotage, the ¢
industry, and insurance and classification so@atsponsible for the surveyi

of ships

Other bodies include :
. International Chamber of Shipping

. International Chamber of Commerce

a
b
c. International Conference of Free Trade Unions
d. Oil Companies International Maritime Forum
e. World Trade Organizations

f. United Nations Environment Program

And a host of others.
40 CONCLUSION

Maritime organizations are either regional or glabhacharater. Whatever the
scope of application, these organizations have me @vay or the oth
contributed to the growth of the maritime industBome are formed to prot:
the interest of its members, such as the Intemati@onference of Free Tre
Unions, the Oil Companies International Maritimerdia. Whatever they ar
they push policies which benefit its members okdee the growth of the boc
to meet new technologies and current trends.

5.0 SUMMARY

We have considered some, out of the numerous maritiganizations that exi
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world wide, and some of their various contributibtmshe maritime industry.

6.0 TUTOR MARKED ASSIGNMENT

What, in your opinion, is the relevance of the UMDI to the maritim

industry?

7.0 EURTHER READING/REFERENCES

Ahmed Tijjani Ramallan and Solomon U. Jatau Shipping and Maritim

Operations : Nayee Press Limited (2004)
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MODULE 2 MARITIME ZONES AND BOUNDARIES

Unit 1 —. Territorial Sea

Unit 2 Exclusive Economic Zone
Unit 3 Continental Shelf

Unit4 Contiguous Zone

1.0 INTRODUCTION
2.0 OBJECTIVE
3.0 MAIN CONTENT
3.1 Definition of territorial water or sea

3.2  Historical Background.
3.3 Measurement of the territorial sea

3.4  Further problems as regards baseline
3.5 Legal character of the territorial sea

3.6 Rights of the coastal state
4.0 CONCLUSION
50 SUMMARY
6.0 TUTOR MARKED ASSIGNMENT
7.0 FURTHER READING/REFERENCES
1.0 INTRODUCTION
Acquiring the desired resources for survival isuamerlying theme in human
existence. Societies and communities have alwaysmpted to ensure
sustainable supply of food, water and shelter. Ddpgy upon where they are
located, these groups have developed codes of inehhat we today have place
into law.
Water is seen as a vast reservoir of resourcesottf lving and non-living
things. It covers 71.4% of the earth. It is a seur€ food, serves as a means of

transportation. It is also a medium of communicatess well as a base for
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military maneuver. Water today, has continued tiom gaominence owing to the

richness and wealth which it harbours.

2.0 COURSE OBJECTIVE
At the end of this unit, the student should be &bleiscuss the following:

= The historical background of the concept of thattmial sea;

= The rights of a coastal state as regards its dealtsea;

= How a territorial sea is measured,

» Problems associated with the conventional measureaiehe territorial

sea.

3.0 MAIN CONTENT

3.1 Definition of Territorial Water or Sea.

An analysis of th&€€onvention on the Territorial Sea and Contiguous

Zone seems to assume that every state necessarily teasitarial sea. Thus,

Article 1 of theConvention on the Territorial Sea of 195@8rovides that states

have rights amounting to sovereignty over terriiowaters or sea.
Under thel982 United Convention on the Law of the Sederritorial water or
sea is defined as :

‘a belt of coastal waters extending at almost

twelve nautical miles from the  baseline

(usually the mean low water mark) of a coaster

state’.

The term ‘territorial waters’ is also sometimes disgformally to describe any
area of water over which a state has jurisdictinoluding internal waters, the
contiguous zone, the exclusive economic zone artenpally the continental
shelf.
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A state’s territorial sea extends up to 12 nautizéles (i.e. 22km) from its
baseline. If this would overlap with another stat&rritorial sea, the border is
taken as the median point between the state’s ibaselunless the states in
guestion agree otherwise. A state can also chans&aim a smaller territorial

sea. The territorial sea is regarded as the sayreterritory of the state.

3.2 Historical Background
The United Nations Convention on the Law of tha $8NCLOS) also

called the Law of the Sea Convention or the Lawthed Sea Treaty is the
international agreement that resulted from thedthinited Nations’ conference
on the Law of the Sea (lIl), which took place fra®73 to 1982. The Law of the
Sea Convention defines the rights and respongilgfihations in their use of the
world’s oceans, establishing guidelines for enuinent and the management of
marine natural resources. The Convention, which wascluded in 1982,
replaced four 1958 treaties. It replaces the caerweaker freedom of the sea
concept : national rights were limited to a spedfbelt of water extending from
a nation’s coastline, usually three nautical mila8. waters beyond national
boundaries were considered international watersee fo all but belonging to

none.

In the early 20 century, some nations expressed their desire tenexnational
claims: to include mineral resources, to protesh fstocks and to provide the

means to enforce pollution controls.

In 1956, the United Nations held its first confevernon the Law of the Sea
(UNCLOS I) at Geneva, Switzerland, and this resllie four treaties viz:

Convention on the Territorial Sea and Contiguous Zoe:Convention on the

Continental Shelf: Convention on the High Seas: Corention on Fishing and
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Conservation on Fishing and Conservation of LivindResources of the High

Seas
Although the conference was considered a succe$sit iopen the important

issue of breadth of territorial waters.

In 1960, the United Nations held the second confeen the law of the sea but
this did not result in any new agreements; andin31the Third United Nations
Conference on the Law of Sea was convened in Nevk.Yd@he Convention
introduced a number of provisions the most sigaificof the issues covering
navigation, archipelagic status. The conventiontletlimit of various areas,

measured from a carefully defined baseline

3.3 Measurement of the territorial sea

The baseline from which the territorial sea is suead is the low water
line along the coast as marked an large scaleschéitially recognized by the
states.

Art 5, law of the sea convention 1982 definessit'marked on large
scale charts officially recognized by the coasté¢ats.

See also Article 3 of the Geneva Convention onTeeitorial Sea and

the Contiguous Zone 1958.

Because there is no uniform standard by whichonasitates determine
this line as in situations where the geographyhefdtate’s coast will be such as
to cause problems; for instance, where there arg/mséands running parallel to
the coasts, where there exists bay, in such scerthere will be problem in

determining the baseline or the rights of the stateolved.

This issue way raised in thenglo-Norwegian Fisheries case KJ. Reports 1951
p. 116; 18 ILR, p.86 where the courts held that the normal methodraifvihg
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baselines that are parallel to the coast was ngltcaible in this case because it
would necessitate complex geometrical construstionview of the extreme
indentations of the coastline and the existenci@fseries of islands infringing

the coasts.

SELF ASSESSMENT EXERCISE 1

What is the statutory definition of territorial veas? Give a historical

explanation of the invention of territorial waters.

Following that decision, it was accepted as lawsasn in Article 4 of the
Convention on the Territorial Sea 1958 which dexdathat the straight
baseline system could be used in cases of thetedeoastlines provided that
the general direction of the coast was followed tiere were sufficiently close
links between the sea areas within the  lines hedand domain.
See howeveQatar u Bahrain| C J reports 2001, @ 21%here the

courts made it clear that:-

“the method of straight baselines, which is an

exception to the normal rules for the determination

of baselines, may only be applied if a number of

conditions are met. This method must be applied

restrictively. Such conditions are primarily that

either the coastline is deeply indicated and cuta,

or that there is a fringe of islands along the cdas

its immediate vicinity-.

3.4 Further problems as regards baseline
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* bays:- coastal states may derive title to bays @ersequence of the
system of straight lines approved in the fishedase (supra) where it is
applicable.

* Bays bounded by the territory of two or more states 15 Convention
on the Law of the Sea 1982 provides that:-

“where the coast of two or more states are opposite
adjacent to each other, neither of the law state is
entitled, failing agreement between them to the
contrary, to extend its territorial sea beyond the
median line; every point of which is equidistantdim
the nearest points or the baseline from which the
breadth of the territorial sea of each of the twtates

IS measured.

@ Islandsare defined as:-
‘A naturally formed area of land, surrounded by wate, which is
above water at high tide’ See Art 12 1(1) 1982 convention.

The same general provisions as above apply todsla

PY Groups of islands
The Law of the Sea Convention 1982 includes a dfefarticles
concerning this group. Art. 46-54. They are definsd
“ a state constituted wholly by one or more
archipelagos and may include other islahd
In this case therefore, straight baselines magrbployed. The state has
sovereignty over the waters enclosed by the baselsubject to certain
limitations such as: existing agreement, traddlon fishing rights,

existing submarine must be respected. ships dftalés shall enjoy right of
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innocent passage, ships and aircrafts are to enyight of archipelagic sea

lane passages.

@ Reefs
In the case of reef-bound coastlines, the limthe sea ward low-water

line of the reef; See Art 6 Law of the Sea Convati

@ Highly Unstable Coastline
Article 7 paragraph 2 Law of the Sea Conventi®82 provides thus;
Where because of the presence of a deltathed natural conditions the
coastline is highly unstable, the appropriate {imay be selected
along the furthest sea and extent of the Ilow watkne and,
notwithstanding subsequent regression of the lowewhne, the straight
baselines shell remain effective until changedheydoastal state in

accordance with this convention.

SELF ASSESSMENT EXERCISE 2

Identify the problems associated with the measun¢wieterritorial waters;

3.5 Legal character of the territorial sea

A coastal state enjoys sovereign rights r agemaritime belt and
extensive jurisdictional control, having regard tlee relevant rules of
international law.

Art 1 and 2 Convention on the Territorial Sea adlvas Art 2 1982
Convention entrenches this right where it provitlest the coastal state’s
sovereignty extends over its territorial sea andht air space and sea bed
and sub-soil thereof subject to the provision ef @onvention.

Other rights include:-
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- exclusion of foreign nationals and vessels fromhifig within its
territorial sea and from costal trading

- powers of coastal relating to security and custcatens.

- Fiscal regulation

- Sanitary and health controls

However, there are limitations an these rights aedshall now consider

them.

Q) the right of innocent passage

this principle has been accepted by customarynatemal law. Passage is

defined as :

'navigation through the territorial sea for the pyose of crossing the sea

without entering internal waters or of proceedintp or from that sea

without entering internal waters of proceeding ta &rom internal waters.

SeeArt 14 Conventions on the Territorial Sea 1958

The 1982 convention of 1982ontains a detailed definitiom Art 19 as

follows:

1. passage is innocent so long as it is not prejudicdlde peace, good order
or security of the coastal state;

2. Passage of a foreign ship shall be considered tpregidicial to the
peace, good order or security of the coastal #tatethe territorial sea it
engages in any of the following activities :

a. any threat or use of force against the sovereignty,
territorial integrity or political independence tie
coastal state, or in any other manner in violatbthe
principles of international law embedded in the Bdra
of the United Nations;

b. any exercise of practice with weapons of any kind;
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C. any act or claim aimed at collecting informatiortte
prejudice of the defence or security of the coasttk;

d. any act of propaganda aimed at affecting the defenc
or security of the coastal state;

e. the launching, landing or taking on board of any
aircraft;

f. the loading or unloading of any commodity currency
or person contrary to the customs, fiscal immigrati
or sanitary laws and regulations of the coastaésta
any act of willful and serious pollution,

h. any fishing activities;

I. the carrying out of research or survey activities ;

J- any act aimed at interfering with any systems of
communication or any other facilities or instalbeis

of a coastal state

. Passage of warships
The controversy here arises in the issue of tlssgmpe of warships

in peacetime. Is this regarded as innocent?

Art 19(2) provides that:

All ships, including warships, regardless of cargatmament or
means of propulsion, enjoy the rights of innocentagsage
through the territorial sea................ for which neitherprior

notification nor authorization is required

SELF ASSESSMENT EXERCISE I

What circumstances would a passage of a foreigntshregarded as prejudicial

to the security and good order of a coastal state?
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3.6 rights of the coastal state

1. The coastal state has the right to prevent asagasthat is not
innocent. Any ship that is passing is subject taldaws of the coastal
state provided they are in conformity with interoaél law treaty and
obligation.

2. Criminals jurisdiction over ships in passage.

The coastal state has criminal jurisdiction teestrrany person or
investigate any matter connected with a crime cdtechion board ship
where:-

(b)  the consequence of the crime extends to the costster;

(c) if the crime could disturb the peace of the coumirghe good
order of the territorial sea;.

(d) If the captain of the ship or consul of the flaguotyy has
requested the assistance of the local authorities;

(e) If measures are necessary for the suppressiohaiftiaffic in
narcotic drugs - See Art 27(1) 1982 convention.

3. Civil jurisdiction.

(&) person:- the coastal state dues not haveighi/to stop or
divert a foreign ship through its territorial seaarder to exercise civil

jurisdiction.-Art 28 page 1 1982 convention.

(b)  Against the vessel.
A coastal state cannot against levy executioraroest a
foreign ship for court proceedings, unless oblmatr habits use by the ship
itself.

4.0 CONCLUSION

In practical terms, the coastal state has rights amtiesl inherent in

sovereignty, although foreign vessels have priggegassociated with the
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right of innocent passage, which have no count&sparrespect of the land
domain apart from special agreements or local oustg rights. The coastal
state may also exclude foreign vessels from nawgand trade along the

coast (cabotage) (which we shall discuss in sulesgquodule).

5.0 SUMMARY

In this unit, we have been able to consider théndieins of territorial sea,
how it could be distinguished from other boundanés coastal state. We
also learnt the rights associated with a coastdk swvith reference to its
territorial sea as distinguished from other stadest lastly, irrespective of its
rights, we considered the rights of other statetsas having the rights of

innocent passage, etc.

6.0 TUTOR MARKED ASSIGNMENT

1. Discuss, in the light of statutory authorities, tights of a coastal states
vis-a-vis the rights of other state;

2. Under what circumstances would a coastal state cieseercriminal

jurisdiction over a foreign ship in its territoris¢éa?
7.0 FURTHER REFERENCES/READING

T.0. Elias: New Horizons In International Law, Martinus Nijhoff

Publishers, second revised edition
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7.0 FURTHER READING/REFERENCES
1.0 INTRODUCTION

Control of the high seas has been a process otismohry development. It

used to be based upon the relative power of them#tat had the strongest

or most effective navy. In recent times howeveesthhas not been so. This

is because circumstances at the beginning of tAlec@ttury have made it
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imperative that maritime nations develop a apprdagards jurisdiction of

cash travel and resources development.

Prior to the 18 century, a nation’s jurisdictions are the sea @afja to its
coastline was largely determined by the individu@lntry’s own criteria.
This was based upon the concept of “effective oatitap” or what a nation
was capable of enforcing with the military resogreg its disposal. Military
affairs are, for the must part, directly tied toation’s daily concerns with its
economic activities and in support of its econosacurity. The protection of
ports, trade, goods and transportation service®faparamount importance.
A maritime nation’s economy also includes the fighfunds of the shallows

waters above the conventional shelf the coast.

The concept of zone developed out of claims, pagrty relating to fishing
zones. Within this area, the coastal state has eqdoitation rights over all
natural resources. The Exclusive Economic Zones imasduced to halt the

increasingly heated clashes over fishing rights all.

2.0 COURSE OBJECTIVE
At the end of this unit, the student should be atoleknow the historical

background of the exclusive economic zone underitkernational law; the
various statutory provisions for the zone; rightstite coastal state over the

exclusive zone and the legal character of the .state

3.1- Historical Background
The expression “economic zone” or exclusive ecdnomone’ or
patrimonial sea’ were first used in the early 19if0Osegional meetings and

organizations in Latin America, the Caribbean, Aaral Africa. However,
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the concept of an extended exclusive economic foneconomic purpose

was already used in the late 40s and early 50s.

Exclusive Economic Zone is an area beyond and edjaio the territorial
sea.
The Exclusive Economic Zone concept arose out dharease in claims to

exclusive rights in respect of the fishes in adjacearitime zone.

It is rooted in the 1945 Truman Proclamations (o natural resources of
the subsoil and sea bed of the continental shedf the conservation of
coastal fisheries in certain areas of the higls)sehe national claims of

several Latin American countries.

The second Truman Proclamation had in particuliuenced ocean related
policies in Latin American countries especially wheit states that it is

appropriate for the United States “ to establishseovative zones ..... where
fishing activities have been or in the future maydeveloped. For sometime
coastal states with particular interest in offshissberies have sought means of

limiting major operations by fishing fleets.

Beginning in 1946, a number of Latin American sateade claims to the
natural resources of a fishery conservation zon206f miles breath. States like
Peru had an extended territorial sea with a cormmesd the rights of over flight
and free navigation. In the Montevideo Declaraborthe Law of the Sea, a 200
mile zone was asserted by the states, involvingreagnty and jurisdiction to
the extent necessary to conserve, develop andiegponatural resources of the

maritime area, but without prejudice to freedorma¥igation and flight.

61



By 2008, 21 states had fishing zones of 200 miléss fishery conservation
zone (of 200 miles) had become established as rciple of customary

international law.

3.2 Statutory — Build-up
1952 Santiago Declaration
. Affirms in its preamble that ‘governments are bdua ensure for

their people access to necessary food suppliest@aridrnish them
with the means of developing their economy.
" Exclusive Economic Zone should extend no lésst200 miles

from the coast;

1964 European Fisheries Convention
*= Provided that each coastal state has the exclugjlieto fish in a 6
mile belt measured from the baseline of its terialcsea;
» |n the area between the mile limit and 12 milesrfrioaselines, other
states known to have fished in that area betwe&3 3&d 1962 had

the right to continue doing so.

1970 Declaration of the Latin American States on th Law of the Sea
» This added that the decision to extend the jurigdicbeyond the
territorial sea limit is a consequence of ‘the dasgand damage
resulting from indiscriminate and abusive practicethe extraction of
marine resources ‘as  well as the utilization ofe thmarine
environment giving rise to grave dangers  of comtation of the

waters and disturbance of ecological balance.
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3.3 United Nations Convention on the Law of the Sea

Exclusive Economic Zone is defined as:

the portion of the sea and oceans extending up2@0 nautical miles in
which coastal states have the rights to explore aedploit natural
resources as well as to exercise jurisdiction ovearine science research
and environmental protection.

Therefore, a coastal state may claim exclusive @min zone beyond and
adjacent to its territory sea that extends seawgrdo 200 miles from its

baselines.

SELF ASSESSMENT EXERCISE1

Explain, the impact of various statutory authositend proclamation on the

evolution of concept of the concept of exclusiveremmic zone

3.4 Rights of the Coastal State

Article 55 of the 1982 Convention provides that tBeclusive Economic

Zone is an area beyond and adjacent to the teatiteea; Under Article 56,

the rights of the coastal state are provided thus:

1. Sovereign right for the purpose of exploring, explg and managing the
natural resources of the sea bed and subsoil anduperjacent waters
and with regards to other activities for the ecomoexploitation and
exploration of the zone, such as the productioan&rgy from the water,
currents and winds.

2. Jurisdiction as provided for in international lawittwregard to the
establishment and use of artificial islands, inatmns and structures,
marine scientific research, and the protection prekservation of the
marine environment; and,

3. Other rights and duties provided for under intaorat! law.
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3.5 Legal Regime of the Exclusive Economic Zone
Article 60 of the Law of the Sea Convention of 198®vides (in part) as
follows:
1. In the exclusive economic zone, the coastal stasette exclusive right to
construct, authorize and regulate the constructiparation and use of :-
a. artificial islands;
b. installations and structures for the purpose of d.ather
economic purposes;
C. Installations and structures which may interferethwihe

exercise of the rights of the coastal state inzthee.

2. Coastal states have exclusive jurisdiction oveands$, installations and
structures, including jurisdiction with regard tastoms, fiscal, health,

safety and immigration laws and regulations.

3.5.1 Duties of the coastal state
In managing the living resources in the zone, toerection
provides that it is the duty of the coastal staterisure that living resources
in the Exclusive Economic Zone is not endangered by
Over-exploitation. This the state does through proponservation and
management measures.
- See art61.

It also requires the coastal state to promote fhtenom utilization of the
living resources. It is therefore provided that toastal state shall determine
its capacity to harvest the living resources of zloae; or give other state
access to the surplus, which of course, are subjeagreements and also
pursuit the provisions of the convention.

- See art 62.
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3.5.2 Rights of other states.

Under the Exclusive Economic Zone, all state, wiethnd locked or coastal
enjoy the freedom of navigation and over flight aafl the laying of

submarine cables and pipelines. See art 58.

However, in exercising these rights, states mugt ltlae regard to the rights and
Duties of the Costal state and comply with laws aedulations by the

coastal state.

In case of conflict over rights and jurisdictiontin the zone, resolution shall be

on the basis of equity and

4.0 CONCLUSION

As discussed earlier, the zone had developed owgingditive claims particularly
relating to fishing zones and as a result of dgwalents in the negotiating
processes leading to the 1982 Convention. It mark@mpromise between those
states seeking a 200mile territorial sea and theshing a more restricted

system of coastal state power.

5.0 SUMMARY

In this unit, we considered the major reason ferdall for a conservative region
for the fishing rights of the people of a coastajht. Through various

declarations and proclamations, the EEZ was caotgdas this preserves the

rights of the coastal people over the zone.

6.0 TUTOR MARKED ASSIGNMENT

1. Consider and discuss the various proclamatieadimg to establishment
of an EEZ for a coastal state.

2. What are the rights and duties of a coastad ste¢r its EEZ?
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7.0 FURTHER READING/REFERENCES
1. R.W. Smith: Exclusive Economic Zones Claims:Amalysis;
2. Orrego Vicuna: The Exclusive Economic Zone, Regi under

International Law, Cambridge, 1989
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1.0 INTRODUCTION

The continental shelf is the area of the seabedsahdoil which extends beyond

the territorial sea to a distance of 200 nauticdesnfrom the territorial sea
baseline and beyond that distance to the coridhenargins. The shelf is
largely co-extensive with the exclusive economiaezavithin 200m from the

territorial sea baselines.
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It is defined as the natural prolongation of lwed territory to the continental
margin’s outer edge, or 200 nautical miles from toastal state’s baselines,
which ever is greater.

The portion of a coastal State’s continental shibHt lies beyond the 200
nautical miles limit is often called the extendeditnental shelf.

Coastal states have rights which we shall considethis unit, which are
exclusive to it alone.

The continental shelves carry substantial oil amsl deposits and quite often, are

host to extensive fishing grounds.

2.0 COURSE OBJECTIVES

In this unit, we shall consider the rights of cahstates which are exclusive to it
alone, learn the measurement of the continentdd; she extent of the rights of

other states on the continental shelf of a coastale, as well as statutory

protection, if any of various conventions on thastal states.

3.1 Historical background.

The rich mineral deposits in the sea bed stimulatedastal state to appropriate
the continental shelves to herself, from its legfates of being part of the high
seas and therefore available for exploitation Hys#dtes. The first of such
appropriation was an Argentine Decree which createtes of mineral reserves
in 1944,

Secondly, United States, in 1945, called the Trulaaolaration of 1945, which
pointed to technological capacity to exploit thehas of the shelf and the need to
establish a recognized jurisdiction over such reses) it also declared that the

coastal state was entitled to such jurisdictiontfierfollowing reasons:
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1. Utilization or conservation of the resourceslad subsoil and seabed of the
continental shelf depended upon cooperation frastiore;

2. The shelf itself could be regarded as an extensi the land mass of the
coastal state, and its resources were often marelgxtension into the sea of
deposits lying within the territory.

3. The coastal state, for reasons of security, wagoundly interested in
activities off its shore which would be necessarytilize the resources of the
shelf.

Following the above, United States government piogdd that it regarded the
natural resources of the subsoil and seabed ofdhe&nental shelf beneath the
high seas but contiguous to the coast of the Urstates as appertaining to the
United States , subject to its jurisdiction andtoain

Other claims included those by Argentine and Ev&@br, which claimed not

only the shelf but also the waters above and thepaice.

3.1.1Definitions.

Art 1 of the 1958 convention on the continentallfstiefined it as referring;

a. To the seabed and subsoil of the submarines adjacent to the coast but
outside the area of the territorial sea, to a deptt00 meters or, beyond
that limit, to urge the depth of the super-jacerdter admits of the
exploitation of the natural resources of the saghs;

b. To the seabed and subsoil of similar submaareas adjacent to the

coasts of islands.

On the outer limit of the continental shelf, Aréc¥6(1)of the 1982 convention
provides that ‘the continental shelf of coastateseomprises of the seabed and
subsoil of the submarine areas that extend beysngbrritorial sea throughout

the natural prolongation of its land territory teetouter edge of the continental
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margins or to a distance of 200 nautical miles ftbmbaselines from which the
breadth of the territorial zone is measured whbhesduter edge of continental

margin does not extend up to that distance.

SELF ASSESSMENT EXERCISE 1
Explain the reasons proffered by the United Stédeshe establishment of a

right over continental shelf.

3.2 Delimitation of the continental shelf
The court in the North Sea Continental Shelf c&S8 Reports, 1969 held that :

‘the relevant rule was that the delimitation is toe effected by agreement in
accordance with equitable principles, and taking aount of al the relevant
circumstances in such a way as to leave as muclpassible to each party all
those parts of the continental shelf that constiéua natural prolongation of its
land territory into and under the sea, without ermachment on the natural

prolongation of the land territory of the others’

However, the court have emphasized that the retecaiteria had to be
essentially determined: ‘in relation to what may peoperly called the

geographical features of the area’.

This approach was reaffirmed by the courtQameroon v. Nigeriawhere it

noted that the applicable criteria principles ameés of delimitation concerning a
line covering several zones of coincident jurigdictcould be expressed in the
so called equidistant principles/relevant circumsés method. This method , the
court continued, is very similar to the equidistgppécial circumstances method
which involves first drawing an equidistant lineeh considering whether there
are calling for the adjustment of that line in arde achieve and ‘equitable

result’.
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3.2Rights of the Coastal state

a.

d.

The coastal state exercises sovereign rigtds the continental shelf for
the purposes of exploring its natural resources. dileer state may
undertake such activity without the express consérthe coastal state.
Art 2 continental shelf convention 1958 and Art [Biv of the sea

convention of 1982.

Art 2(4) of the 1958 convention defined naturalowgses as to include
‘living organisms belonging to the sedentary spgdi® organisms at the
harvestable stage, either are immobile an, or under

The sovereign rights recognized as part of tmicental shelf related to
natural resources.

Coastal states may construct and maintainliastas and other devices
necessary for exploration on the continental slafl is entitled to

establish safety zones around such installatiorss ltmit of 500 meters’

which must be respected by ships of all natioreaiti

Have exclusive right to authorize and regutiiting on the continental

shelf.

3.2.1.Limits on the rights of coastal states.

As a corollary of the above rights, the conveneapressly states that the rights

of the coastal states do not affect the superjavategrs as high seas, or that of

the airspace above the waters.

Also, subject to its right to take reasonable messwf exploration and

exploitation of the continental shelf, the coastake may not impede the laying

or maintenance of cables or pipelines on the shelf.

In addition, such exploration and exploitation musot result in any

unjustifiable interference with navigation fishirgy the conservation of the

living resources of the sea.
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We can thus deduce from the above, and by Art 7¢h@f1982 convention,
which provides that all states are entitled to dappmarine cables and pipelines

on the continental shelf.

3.3Comparison of the continental shelf and the excluge economic zone

Firstly, it can be observed that they coseki the sphere of customary law

and;

- They both focus upon control of economic resosiremd are based

(though in varying degrees upon adjacency and istartte principle).i.e. the

exclusive economic zone includes the continentelf shterest in the sea bed of

the 200 mile zone.

Distinction

1) The exclusive economic zone is optionalesghs the rights to explore
and exploit the resources of the shelf in the @adate are by operation
of law.

2) Shelf rights go beyond the limit of 200 esilfrom the pertinent coast
where the continental and margin extend beyondlitihét

3) The exclusive economic regimes involve tlaer column; so its resources
are subject to the rules about sharing the sugfitise living resources of
the exclusive economic zones with other states.

4) The exclusive economic regime confers upoastal states a substantial
jurisdiction over pollution by ships, and a greatentrol in respect of

marine scientific resources.

40 CONCLUSION

We have seen in this unit that the continentalfsbed geographical expression

which refers to the ledges that project from thatio@ntal landmass into the

seas and which is covered with only a relativelgilshv layer of water. The vital
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fact about the continental shelves is that theyrite in oil and gas resources

and often host to extensive fishing grounds.

5.0 SUMMARY
We have again in this unit considered another @ftlaritime boundaries created
for the coastal state; we also studied the riglitthe coastal state over its

continental shelf vis-a-vis the rights of otherasa

6.0 TUTOR MARKED ASSIGNMENT

1. What are the rights of a state over its contizeshelf?

2. Distinguish between the continental shelf anel Exclusive economic
zone.

7.0 EURTHER READING/REFERENCES

Brown, International L aw of the Sea; O. Connaiternational Law of the Sea
Vol. 1
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Module 2 MARITIME ZONES AND BOUNDARIES

Unit 1 Territorial Sea

Unit 2 Exclusive Economic Zone
Unit 3: Continental Shelf

Unit 4 Contiguous Zones

1.0 INTRODUCTION
2.0 COURSE OBJECTIVES
3.0 MAIN CONTENT
3.1 Historical Background
3.2 Definitions
3.3 Rights of the Coastal States
3.2.1 Limits on the rights of coastal states
3.3  Comparison of the continental shelf and thelistve Zone
4.0 CONCLUSION
50 SUMMARY
6.0 TUTOR MARKED ASSIGNMENT
7.0 FURTHER READING AND REFERENCES

1.0 INTRODUCTION
Historically, some states have claimed to exerciesgain right over particular

zones of the high sea.

The jurisdiction of the coastal state has beenneled into areas of the high seas
contiguous to the territorial sea, for the defiqaatposes only. For whatever
defined reasons, it enables the coastal stateoteqirwhat it regards as its vital
or important interests without having to extend Hmeindaries of its territorial
sea further into the higher. The extension of gdhdyond the territorial sea has

been seen as preventing the infringement of domkstis, and also as a method
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of maintaining and developing the economic interest the coastal state

regarding maritime resources.

2.0 COURSE OBJECTIVES

The student should be able to discuss the condept abntiguous zone and

should be able to determine its measurement onaabs#. Other type of

boundary discussed briefly is the high sea.

3.1 The concept of the contiquous zone.

The idea of a contiguous zone (i.e. a zone bordarpon the territorial sea) was
virtually formulated as an authoritative doctrimetihe 1930s.

Art 24 of the Convention provides that “in a zaridhe high seas contiguous to
its territorial sea, the coastal state may exertiseontrol necessary to:

a) Prevent infringement of its custom, fiscal, irgmation or sanitary regulation
within its territory or territorial sea;

b) Punish infringement of the above regulations wwbed within its territory or
territorial sea.

From the above provisions, it is now settled laat th coastal state may claim a
contiguous zone adjacent to and beyond its telaltsea that extends seaward
up to 24 nautical miles, from its baselines.

In its contiguous zone, a coastal state may exeritis control necessary to
prevent the infringement of its customs, immignatibscal e.t.c laws and punish

infringements committed within its territory.

3.2Problems of enforcement

Generally, a coastal state may take any step reagess enforce compliance

with its laws and regulations in the prescribedezon
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Other zones for special purpose

3.3 The Reqgime of the High seas

Article 1 of the Geneva Convention on the High SE288 defined it as all parts
of the sea that were not included in the territcsea, or in the internal waters of
a state.

Article 86 of the 1982 Convention includes : allrtpaof the sea that are not
included in the exclusive economic zone, in thetteral sea or in the internal

waters of a state, or in the archipelagic watermsno&rchipelagic state.

This term traditionally encompasses all parts & #eas not included in the
territorial sea or in the internal waters of a estaind therefore comprehends
contiguous zones and the waters over the contihenédf and outside the limit

of the territorial sea.

Freedom of the high seas

Article 87 of the 1982 Convention provides that tiigh seas are open to all
states and that the freedom of the high sea i<ieer under the conditions laid
down in the Convention and by rules of internatidaa

The essence of the freedom of the high seas is rtbastate may acquire
sovereignty over parts of them. This general rglehowever subject to the
operation of the doctrines of recognition, acqueese and prescription, where
by long usage accepted by other nations, certaasanf the high seas bounding
on the territorial waters of coastal states maydmelered subject to that state’s

sovereignty.

The high seas is open to al nations, thereforetai® snay validly purport to

subject any part of them to its sovereignty. Freedm the high seas is exercised
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under the conditions laid down both for coastal aod-coastal states as follows

- freedom of navigation;

- freedom of fishing;

- freedom to lay submarine cables and pileplines;

- freedom to fly over the high seas.

- conduct of scientific research ;

- the construction of artificial islands.

These rights are to be exercised with due regarth®interests in their exercise
of the freedom of the high seas, and also withrégard for the rights under the

Convention regarding activities in the InternaticBea bed Area

There are exceptions to the principle of the freedd the high seas thus:

1. Piracy: consisting of illegal acts of violencetehtion or any act of
depredation, committed for private ends by the coewhe passengers of
a private aircraft and directed on the high seanaganother ship or
aircraft, or against person or property on boaxhship or aircraft;
Unlawful acts committed with the authority ofl@avful government;

3. Politically motivated operations by organizedugps;

The Doctrine of Hot pursuit

The right of hot pursuit of a foreign ship is angiple designed to ensure that a
vessel which has infringed the rules of a coasédaesannot escape punishment
by fleeing to the high seas. In reality this medhat in certain defined
circumstances, a coastal state may extend itsdjatign onto the high seas in
order to pursue and seize a ship which is suspaxdtadringing its laws. This
right was elaborated in Article 111 of the 1982 @amtion, building upon article
23 of the High Seas Convention 1958.
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The pursuit commences when the authorities of thestal state have good
reason to believe that the foreign ship has vidlate laws. The pursuit must
start while the ship, or one of its boats, is witkine internal waters, territorial
waters or contiguous zone of the coastal stataramgdonly continue outside the

territorial sea or contiguous zone if it is unimtgrted.

The right may also commence from the archipelagatevs; as well as to
violations in the exclusive economic zone or oncbatinental shelf (including
safety zones around continental shelf installatioh)the relevant rules and
regulations applicable to such areas.

It must be noted that hot pursuit begins when thesyging ship has satisfied
itself that the ship pursued or one of its boatsitkin the limits of the territorial

sea or, as the case may be, in the contiguous moreconomic zone or on the

continental shelf

It is essential that prior to the chase a visuahuditory signal to stop has been
given at a distance enabling it to be seen or hieitie foreign ship and pursuit
may only be exercised by warships or military aftor by specially authorized

government ships or planes.

Cessation of the right of hot pursuit

The right of hot pursuit ceases as soon as the hipued has entered the

territorial water of its own or a third state.

Jurisdiction on the High Seas

This is basically that a flag state will enforce tlules and regulations not only
of its own municipal law but of international law aell. A ship without a fag
will be deprived of may of the benefits and riglagailable under the legal

regime of the high seas. Each state is reguire@laborate the conditions
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necessary for the grant of it is nationality topshifor the registration of ships in
its territory and for the right to fly its flag. €hnationality of the ship will
depend upon the flag it flies, but article 91 of #tate also stipulates that there
must be a genuine link between the state and ipe sh

4.0 CONCLUSION

The term high sea has traditionally encompassepaais of the sea that are not

included in the territorial sea or in the intermadters of a State, and therefore
comprehends contiguous zone and the waters oveothienental shelf and the

outside the limit of the territorial sea.

5.0 SUMMARY
We looked at the regime of the contiguous zoneasal considered the doctrine

of hot pursuit.

6.0 TUTOR MARKED ASSIGNMENT

Under what circumstances a pursuit by a coastaé steuld be considered

legal?

7.0 FURTHER READING/REFERENCES
Brown, International L aw of the Sea; O. Connaiternational Law of the Sea
Vol. 1
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Module 3: international conventions on maritime law

Unit 1
Unit 2
Unit 3
Unit 4

Unit 1

1.0
2.0
3.0

4.0
5.0
6.0
7.0

The Hague Rules

The Hague Visby Rules
The Hamburg Rules
The Rotterdam Rules

The Hague Rules

Introduction

Objective

Main Content

3.1 The Hague Rules of 1924

3.2  Objects of the Hague Rules

3.3  Duty of the carrier

3.4  Exclusion of liability of the carrier under the 1924 Rules
3.5 Application of the Hague Rules
3.6 The legal duty of sea-worthiness
3.7  Criticisms of the Rule
Conclusion

Summary

Tutor Marked Assignment

Further Readings/References

1.0INTRODUCTION .

Under the common law, parties to a contract ofiager of goods by sea

covered by a bill of lading or similar document hemimplete freedom to

negotiate their own terms. This led the carrieratcstronger bargaining

position ship owners/carriers went on incorporagxglusion clauses in the

bills of lading, which provoked the cargo ownersod¥l shippers were

expected either to ship on terms dictated by theecaor not to ship at all.

In England, these considerations led to the pramotf model bills of

lading, which attempted to achieve a fairer baldreteveen carriers, shippers

and consign.
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The first codification of law concerning the cag#aof goods by sea is the
Harter Act 1893 of USA which was followed by the AustraliaBea
Carriage of GoodsAct of 1904and Canadiafarriage of Goods by Water
Act of 1910.

At the International Conference on Maritime Lawchat Brussels in October
1922, the delegates at the conference, agreed maasly to recommend
their respective government to adopt as the bds&s convention a draft
convention for the unification of certain rules Buas responsibilities,
liabilities, rights and immunities attaching to wars under the bills of
lading. This led to the drafting of thiague Rules of 1924

2.0 COURSE OBJECTIVE
At the end of this unit, the student should be &tle
» discuss the provisions of the Hague Rules;
» Discuss the liabilities of the Carrier under thegbla Rules;

» Know the criticisms which trailed the Hague Rules.

3.0. MAIN CONTENT

3.1 Hague rules of 1924

The Hague Rules represented the first attempt by ithternational
community to find a workable and uniform means @falihg with the

problem of ship owners regularly excluding themsslitom all liability for

loss or damage of cargo.

The objective of the Hague Rules has to establishimmum mandatory
liability of carriers which could be derogated from

At the time of its introduction, many ship ownerer@ undertaking no

liability.

3.2 Objects of the Haque Rules
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As explained above, the rules were drafteghrtwiect cargo owners
from widespread exclusion of liability by sea carsi This objective was
achieved by incorporating standard clauses intdothe of lading, defining
the risks which must be borne by the carrier anetisging the maximum
protection he could claim from exclusion and limda of liability clauses.

The duty imposed by the Act or the ship owner aaened below.

(@) Duty to make the ship sea worthart 111 (1)

It is the carrier’s duty to make the ship worthgfore and at the
beginning of the voyage. The carrier will be respble not to exercise due
diligence. When any loss or damage occurred asudtref unseaworthness,
the carrier would have to prove that he has exedoikie diligence to make a
ship sea worthy. The exercise of due diligencepsr@onal obligation of the

carrier and it cannot be delegated.

(i) Duty to properly man, equip and supply the ship
The ship owner is also to exercise due diligencpréperly man,
equip and supply the ship, and he is to ensurehthas not liable

for negligence in navigation and management ofthp.

(i) make the holds, refrigeration and cool chanshand all other parts
of the ship in which goods are carried, fit andes#&br their
reception, carriage and preservation.

I The carrier has a duty to load, handle, show, cdegp,

care for and discharge the goods carried.

To evidence the contract between the carrier aadhipper, the carrier shall

issue to the shipper a bill of lading which musatbhe following:
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(@) The leading marks necessary for identificatadnthe goods in
writing by the shipper before the loading of sgcods start.

(b) The number of packages or pieces, the quamtityeight, as
furnished in writing by the shipper.

(©) The apparent order and condition of the goods.

However, where the carrier suspects that thekrarmber, quantity or
weight  provided by the carrier dues not represtet goods actually
recurred, or where he does not have reasonablesnefachecking he may

not show these on the bill of lading.

SELF ASSESSMENT EXERCISE 1
What are the essential things that must be cordaima bill of lading?

3.3. Exclusion of liability of the carrier under the 192 Rules

(@) under article 4 (1), the carrier or the stlEimot liable for loss or
damage resulting from unseaworthiness unlesgsed by want of due
diligence on the part of the carrier to the ship s®rthy and to secure that
the ship is properly manned, equipped and supplietiin accordance with
the duties imposed on the carrier under Article ‘3.

The Hague Rules did not go so far as to enadhalkhipper’s demand,
and various significant exclusions of liability dremain in favour of the

shipper’s, this is most obviously seen in artiale |

The Act further puts the burden of proving the ek of due diligence on
the carrier or any other person claiming exceptioder this Article.

(b) The ship and the carrier are excepted frobilita arising from:
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(i)

Act, neglect, or default of the master, marip#ot or the servants
of the carrier in the navigation or in the navigatior in the

management of the ship

(i)  fire unless caused by the actual fault oripyiof the carrier;

(i)  perils, dangers and accidents of the seatber navigable waters.

(iv)  Acts of God;

(v) actof war;

(vi) act of public enemies;

(vii) arrest or restraint or princes, rulers eople or seizure under
legal process;

(viii) quarantine restrictions;

(ix) act or omission of the shipper or ownertlod goods, his agent or

representative;

(x) strikes or lock outs or stoppage atnant of labour from
whatever cause, whether partial or general.

(xi) riots and civil commotions

(xil) saving or attempting to save life apperty at sea

(xiii) wastage in bulk or weight or any otHess or damage arising

(xiv)
(xv)
(xvi)

(€)

from inherit defect, quality or vice of the goods
insufficiency of packing

insufficiency or inadequacy of marks
latent defects not discoverable by diigence

article 4(5) further limited the lidiby of the carrier or the ship to an

amount not exceeding 100 pounds sterling pergggehr unit.

SELF ASSESSMENT EXERCISE 2

Discuss the various exceptions under which thaez&aiability is excepted

under a contract of carriage of goods governedeyHague Rules
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35 Application of the Hague Rules

The principle regarding the applicability of tHague rules is that
they apply to contracts of carriage covered byllaobilading or any similar
document of title.

Article 2 defines “contract of carriage” thus:
‘subject to the provisions of article 6, under eye
contract of carriage of goods by sea, the carrién,
relation to the loading, handling, stowage, carriag
custody, care and discharge of such goods shall be
subject to the responsibilities and liabilities, entitled

to the rights and immunities hereinafter set forth.

More importantly, article 1(b) which states thaintracts of carriage
applies only to contracts of carriage covered llleof lading or any other
similar document of title including any bill of |aod).

Thus, the Hague rules was restricted to billsadfrig issued in respect of
outward voyages from the U.K.

. a further problem that arose in applying the Hagules was to
containers, pallets and other devices for the dalsmn of goods
and the rules limiting the liability of the carriem US $500 for the
entire contents  of the container.

On the other hand, it limited liability to £100 peackage coupled with

the provision that it was to be “gold value”.

In the case offhe Mormaclaynx (1971) 2 Lloyds report. 478e cargo
was described in the bill of lading as one contasesd to contain 99
bales of leather. It was held that each bale citstl a separate package.
Contrast with the case ofstandard Electrica S/A v. Hamburg

Sudarmericaniche (1967) 2 lloyds report 19&ere it was held that the
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bill of lading referring to the container withousting its contents, the
container itself was treated as a package.

Also in the case oKulmerland (1973) 2 Lloyds report 42&here a
consignment of adding machines had been shippédki@scontainer in
individual corrugated cartons sealed with thin papapes where

considered as individual packaging.

3.6 The legal duty of seaworthiness

Seaworthiness has its roots in the law of marmsurance. To
avoid liability in case of loss of the ship or cayghe carrier has to ensure
that the ship was seaworthy. There is thus a do&t the ship is
seaworthy at the commencement of the risk. Theerasrunder a duty to
provide a good ship in such a state and conditsoto e able to perform

the voyage.

Definition of sea worthiness

The classic definition of sea worthiness was statequestionable
form by Field J irKopitoff v Wilson (1875-76) L.R. 1 Q.B.D. 377

“was the vessel at the time of her sailing in at&aas regards the
showing and receiving ............. reasonably fit to enader the

ordinary perils that might be expected on a voyage that season
22

Under common law, any contract of sea carriagehefgoods, whether
bill of lading or charter party impliedly imposed the carrier an absolute

obligation to provide seaworthy ship at the timeswlhoading began.
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Under the Hague rules however, such absolute waldartwas replaced
by the carrier’'s duty to exercise due diligencentake the ship seaworthy

before and at the beginning of the voyage only.

The extent of the ship owner’s undertaking was esged by Diplock L.J
in Hong Kong fir shipping co. Itd v Kawasaki Kisen Kasha Itd (1962)
1 All E.R 474 as follows:-

“the ship owner’s undertaking to tender a seawortlship has, as a
result of numerous decisions as to what can amourd
“unseaworthiness” become one of the most complex aointractual
undertakings. It embraces obligations with respdotevery part of the
hull and machinery, stores and equipment and thewer itself. It can be
broken by the presence of trivial defects easil\daemediable as well as

by defects which must inevitably result in a totaks of the vessel.

SELF ASSESSMENT EXERCISE 3

Discuss the duty of seaworthiness with the aideafided cases.

3.7 Criticisms of the Haque Rules

(1) the Hague rules were applicable under priecipf ex proprio
vigore or by their  own force, to contracts of Gge made by way of a

bill or similar document.  This restriction is maclear by article 1(b)

(2) the use of paramount clauses. Art 10 of thesrstales that:
“the provisions of this convention shall apply td &llls of lading
issued in any of the contracting states
This was often overruled by national implementiagd, where they were
used, that required the bill of lading to containp@aramount clauses

expressly stipulating that the Hague rules wemgiten the contract.
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This was initially upheld by the privy council ihg case oWita Food

Products Inc v Unus shipping Co. Ltd

What happens if the paramount clause is omitied

The Vita Foods litigation occurred in Nova Scotia @ shipment out of
Newfound land, which was a convention country. Tleise paramount
was omitted from the bill of lading. The count hé¢tdit the Hague rules

are applicable even if they do not contain a partarholause.

3. Another criticism of the rules arose from thecid®n of the
English case oScrultons v Midland Silicons (1962) A.C 446here the
count held that the protection of the Hague rules ribt affect steve
dores, since they where not parties to the conthatarriage. So that
where you could not see the carrier, you couldteeestevedoring firm,
and that firm could not rely on any of the limitelduses contained in the
rules.

4. Another defect of rules was the result of Man caster Castle
(1961) ac 80&vhich was unpopular with carriers. It was heldhis case
that the ship owner’s duty as to due diligenceumishing a seaworthy
Vessel was non-delegable. The ship owner couldsagt that he had
exercise due diligence by appointing competentimaasurveyors or
repairing companies. If those organizations weemielves negligent,

the ship owner would be liable.

Also was the problem regarding the package orlumitation. The limit

of 100 pounds sterling to be of gold value (art®)is was rather vague
and ambiguous and subject to different judiciatiptetations. It was also
unsatisfactory that these was no package or unitdiion applicable to

bulk cargoes.
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Further more, there was the problem of containkysa container a

package or unit? Article 4(5).

4.0 CONCLUSION

It should be said that Hague rules were not irddnit provide a
comprehensive and self sufficient code, but wersigihed merely to
define the basic obligations of the carriers. firesented a compromise
between ship owners on the extent of liability ®odmrne by parties in a
contract of carriage. On the whole, it might wedpaar to be in favour of
the cargo, because the ship owner was not alldaveglclude his liability
beyond what the rules provided. The ship owner a¢amdt exclude his
liability for due diligence as to seaworthiness aack of cargo, though he
had the negligence in navigation and managemergpé&on. This is to
some extent, a compromise leaning in favour of@arg
The rules are not perfect, but in spite of the [mois, the frustrations and

vagueness of the Rules, it is seen as being algabeess.

5.0 SUMMARY

The issues of who should bear what risk and whas,bdeen traced back
to the U.S. Harter Act and has remained the forémassideration. The

issue then was that the colonies and dominion,wdre primarily users

and not providers of shipping services, were camethat they could not
guarantee for themselves fair contractual terms tluehe stronger

bargaining position of the ship owners.

6.0 TUTOR MARKED ASSIGNMENT
Identify, with the aid of statutory and decidede&s, the defects inherent
in the Hague Rules of 1924.
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FURTHER READING/REFERENCES

M.J. ShualThe Revision of the Hague Rules on Bills of Lading
within the UN System published in the Hamburg Rules on the
Carriage of Goods by Sea, Mankabady (Ed.)197A@iH_eydon

UN Document E. 72 11.D.2 New York, 1972 repdrdICTAD
Secretariat on Bills of Lading.
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Unitl The Hague Rules
Unit2 The Hague Visby Rules
Unit3  The Hamburg Rules
Unit4  The Rotterdam Rules

Unit 2

1.0
2.0
3.0

4.0
5.0
6.0
7.0

The Hague Visby Rules
INTRODUCTION
OBJECTIVES
MAIN CONTENT
3.1 Liability of the carrier under the Hague (Mi3Rules for cargo
damage by unseaworthiness of its containers
3.2  Basic Provisions of the Hague Visby Rules -yl the
Carrier
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3.4.1 The Vita Food Gap
3.4.2 The Scrutons v. Midland Silicon’s
3.4.3 The BIll of Lading
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CONCLUSION
SUMMARY
TUTOR MARKED ASSIGNMENT

FURTHER READING

1.0INTRODUCTION
The Hague Rules became known as the Hague-VisbgsRul the adoption of

the Protocol to amend the international conventoorthe Unification of certain

rules of law relating to bills of lading. This poabl was adopted to amend the

original treaty in Brussels in 1968 and came imi@é on June 23, 1977.

The Hague Visby protocol is not a standalone tegt@nly refers to and amends

the older Hague rather than engage in a compledeaféng exercise.
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The Hague Visby protocol has long been regardedoasmercially fair and
practical trade rules that are united to and upgh® task of regulating the

international carriage of goods by sea.

2.0 COURSE OBJECTIVE.

At the end of this unit, you should be able to knth& main features of the
Hague Visby Rules; you should also be able to pimpthe improvements
brought by the Rule to the Hague Rules. And lastlypw the distinction

between the rules as well as the defects of thesRul

3.0MAIN CONTENT

3.1.Liability of the carrier under the Hague (Visby) Rules for cargo damage

by unseaworthiness of its containers

The question if a carrier is liable under the HagWeby) Rules for cargo

damage caused by the unsuitability of its contaim@nswered differently under
different legal systems. One solution was providgdhe supreme court of the
Netherlands (hereafter “SCN”) in the NDS Provid&he SCN held that a
container owned or provided by the carrier shouddclargo worthy and that
therefore the duty to exercise due diligence adawoed in art.lll (1) of the

Hague (Visby)R also applies to such containers. 3@G&l based its judgment on
the art.lll (1) of the H (V) R which provides;

The carrier is bound before, at the beginning ol during the voyage by sea to

exercise due diligence to;

(a) Make and keep the ship seaworthy;
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(b) Properly crew, equip and supply the ship andpkée ship so crewed,
equipped and supplied throughout the voyage; and

(c)make and keep the holds and all other parteeothip in which the goods are
carried, including any containers supplied by therier in or upon which the

goods are carried, fit and safe for their receptiamiage and preservation

3.2 Duties of the carrier

The duties contained in art.lll (paragraphs langr@yide that;

3.2.1 Due diligence to make the ship seaworthy

Before and at the beginning of the voyage the eaisi required to exercise due
diligence to make the ship seaworthy. The carsealso required to treat the
cargo properly and carefully. In principle thesdigkiare non-delegable and the
carrier will be responsible for errors of his semgand agents in the fulfillment

of these duties.

3.2.2 The duty regarding the cargo

In principle article 1l (8) H (V) should lead tohé conclusion that the
requirement of proper care for the cargo cannotlddegated. However, this is
not in keeping with existing practice wherein itoien agreed that the shipper
will load, stow and unload the goods. Thereforeanreinglish law, third party
bill of lading holders may be harmed by the extof Under American law
there is a diversity of authority.

The carrier has to properly and carefully loadydie, stow, carry keep, care for,
and discharge the goods carried. Art.lll (8) H R/)s also clear it provides that;
Any clause, covenant, or agreement in a contracaafage relieving the carrier
or the ship from liability for loss or damage ta, in connection with ,goods
arising from negligence, fault, or failure in thetieés and obligations provided in

these Rules, shall be null and void and of no &ffacbenefit of insurance in
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favor of the carrier or similar clause shall berded to be a clause relieving the

carrier from liability.

3.2.3 Overriding nature of the duties of the carrier.

Under common law the carrier had one overridingigallon. That was to
deliver the goods in the same condition in whichhiagl received them. That
concept developed into the separate overridingedut furnish a seaworthy ship
and to treat the goods properly and carefully. Ex@ression ‘overriding
obligation’ has its origin in common law. if thergar delivered the goods in a
damaged condition and the damage was due to maneahe cause, one being
an excepted peril and the other a non-exceptedithen the non-excepted peril
is seen as the only cause. The carrier will bearsiple for the whole of the
damage, not merely for such proportion as must teean incurred due to the

unseaworthiness.

Under English law and the H (V)R the duty to exseailue diligence to make the
ship seaworthy is also an overriding obligationd #me duty to handle the cargo

in accordance with art.111(2) is not delegable.

SELF ASSESMENT EXERCISE |

Discuss the duty of the carrier under the HaguéyRules.

3.3 Comparison of Hague and Haque-Visby Rules

The object of Hague Rules and Hague Rules wasdiegircargo owners from
wide spread exclusion of liability by sea carriérkis objective was achieved by
incorporating standard clauses into bills of ladidgfining the risks which must
be borne by the carriers and specifying the maxinpuatection he could claim
from exclusion and limitation of liability clauses.

3.31 Article 10
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Application:

The Hague Rules had a restriction on pgplieation from the use of
paramount clauses. While Article 10 of the HaguéeRgtates that;
The provisions of this convention shell apply tbBaO L issued in any of the

contracting states.

This was often overruled by national implementiagyd, where they used, that
required the Bill Of Lading to contain a paramoualause expressly stipulating

that the Hague Rules was to govern the contract.

The Visby Rules made certain that such a possilsiituld no longer arise and
changed the wording of Article 10 to a strongeragier

“each contracting state shell apply the mwiovis.........

Likewise, national implementing legislations useatker words to give the Visby
rule ‘the force of law. Also, it is now clear thadramount clauses are no longer
required under the Visby rules and national legjmtathat previously referred to
such clauses could no longer do so.

Article 10 of the Hague —Visby Rules lays out tleaditions for the rules to be
effective .It states that the rules apply if theod® are transported between two

different states and:;

Art 10 (a)- a B O L is issued in a contracting stat
Art 10 (b)- The carriage begins in the part obatcacting state .
Art 10 ©- the contract of carriage specifically amporates the rules by

reference.
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National law can extend the application of Hagusbyito circumstances not
otherwise covered by Article 10.For example, th& E©xtends Hague Visby to
non-negotiable receipts if they specifically refiethe rules themselves.

National law can apply the Hague Visby rules toriege that remains solely
within that nation. This is currently operated bgrark, Finland, Norway,

Sweden, and Canada under the Nordic maritime Code.

3.3.2—Article 3 Interpretation

As has been explained earlier, difficulties imterpretation have severely
hampered the claims of the Hague Visby rules tdyappuniform shipping law
across the globe.

Also, a lot of interpretation depended on thethod of incorporating the
rules into national law.

If the convention was not signed but merelgexed to a national statute as a
schedule, such a state was not a contracting partghe convention in
international law and was not bound to interpretnhaccording to the Vienna

Convention but according to the rules of nationg&tripretation.

3.3.3 Article 4 —period of Responsibility

The Hague-Visby rules rightfully placeckgt importance on the question
of liability and it was decided as a fundamentdeé rthat, the liability of the
carrier would begin with the loading of the shipdand with discharge from the
ship. After discharge, the load law at that placgil govern liability. Article
1(e) therefore provides;

“Carriage of goods covers the period friima time when the goods are
loaded on to the time when they are discharged fhenship”

Complete freedom of contract is maintained forrimgulation of liability before

loading and after discharge.
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This, in our considered opinion, is logical as tis&s at sea are far greater than
on land.

Also, the rules and procedures for loading discharge are different in
different countries for various reasons and it widod unwise to ignore. Also, it
can be argued that the carrier has very littlerobatver the goods while they are

not aboard his ship.

3.3.4 Article 5, Basis of liability.
Article 5, provides that;

A carrier shall be at liberty to surrendemrhole or in part all or any of his
rights and immunities or to increase any of hipoasibilities and obligations
under these rules ,provided such surrender orasershall be embodied in the B
O L issued to the shipper........
There are three main ways of breeching a contaacthie carriage of goods by
sea,; these are by losing or damaging the goodsjedaly the goods short of
their destination or these has been a delay inacger
Under Article 4(5) of the Hague Visby Rules, theriea is liable for ‘any loss or
damage’ to the goods. The House of Lords, the- Heron ll,Koufes v
C.Csarnikow Ltd (1954) Exch.341stated that damages would be assessed at

the difference between the market value at the timeontracted delivery and

the time of actual delivery.

Article 3(1)(a)provides that the carrier must ex@cdue diligence in ensuring
that the ship is sea worthy and, according to ArtB(2)must also exercise due
care of the cargo.

As under The Hague Rules, Article 4(2) lists segentexplains under which the
carrier can contract out of his liability. Theserdimstances are termed the
“uncontrollable clauses “as such, the carrier niit be liable for them —se@he
Marine Sulphur Queen (1970)2 Lloyd’'s Rez85.
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3.4Impact of Hague Visby on case law

It has earlier been noted that the Hague Visbysengly the Hague Rules with a
fairly small number of alterations, some of thenitgimportant but not all very
conspicuous. We also said that they are Hague aeittain alterations made in
the interest of correcting particular difficultiperceived then as having emerged
from the operation of the Hague Rules.

In pin-pointing the criticisms of the Hague Rulege identified some main
problems from case law (refer to the previous ulitg shall now go over these
cases to see how the Visby Rules have either toiedire the defects or fill the

lacuna created by the Hague Rules.

3.41 The Vita Food Gap

The first is the Vita food gap. The ViRaod gap was closed by means of a

different technique, which depends on domesticslaton.

Article x of the Hague Visby Rules actually prebes when the Rules apply.
They apply to outward shipments from a contractitgte; to bill of lading
issued in a contracting state governs.

3.42 The Scruttons v Midland Silicons

This relates to actions against stevedoresf such are worth bringing,

against captains or other individuals operatingsthip. Are they protected by the
rules?

Under the Hague Rules, these set of individual®wet protected.

However, this was dealt with under Article IV Bis&whole new section put in
after Article V.

Article IV Bis 2 provides as follows;

“If such an action is brought against a servantagent of the carrier (such

servant or agent not being an independent cont)asich servant or agent shall
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be entitled to avail himself of the defenses amaité of liability which the

carrier is entitled to invoke under these Rules.

3.4.3The Bill of Lading
The third problem relates to the probative effedtBills of Lading. This is dealt

with by the additions of one sentence in Article This Article requires the

carrier on demand to issue a bill of lading cortajrcertain particulars.

Art 111 4 then provides that “such a bill of ladirsipall be prime facie evidence of
receipt by the carrier of the goods therein présediin accordance with

paragraphs (a)(b)and (C) and that...... " “Proof to tentrary shall not be

admissible when the B O L has been transferredttora party acting in good

faith”.

SELF ASSESSMENT EXERCISE?

In the light of case law and decided authoritiascas how Hague Visby has

resolved some lacuna created in the Hague Rules.

3.4.4Package or Unit
The Hague Visby was intended to provide for théatidn problem by linking

the package or unit limitation to the Poincare Erawhich is a limit of currency
defined by gold content. This proved subsequenilysatisfactory and the limit
is in some countries defined by reference to spdgrawing Rights on the
International Monetary Fund. This raised the lioohsiderably from 100 pounds

Sterling.

3.4.5Bulk Cargo
This is dealt with by the addition of a problemta weight. The Visby protocol

adds an alternative under Rule 1V.5 that; “....... neitthe carrier nor the ship

shall in any event become liable for any loss analge to or in connection with
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goods in an amount exceeding 666.67 units of adgoempackage or unit or 2
units of account per kilogram of gross weight oé thoods lost or damaged,
whichever is higher.”

So an alternative is limit per kilogram gross wejgbhichever is the higher.

3.4.6.Container

Article 1V 5(d) provides

“Where a container, pallet or similar article ohrisport is used to consolidate
goods, the number of packages or units enumeratdtiel bill of lading as
packed in such article of transport shall be deethednumber of packages or
units for the purpose this paragraph as far asetlgckages or units are
concerned”.

Thus, if a bill of lading refers to “one contairsaid to contain machinery”, then
that is the package or unit. If it refers to “or@ntainer containing 600 TV sets,
the sets would be the packages or units.

We should however note Article 5(e)which stateg;tfdeither the carrier nor
the ship shall be entitled to the limitation praaddfor in this paragraph if it is
proved that the damage resulted from an act orssomsof the carrier done with
intent to cause damage or recklessly and with kedgé that damage would
probably result”.

So the package or unit limitations broken if theriea acts with intent to cause
damage.

4.0.CONCLUSION.

It cannot be denied by anyone looking at this arethe law that the Hague

Visby rules continue to be the governing law of tagriage of goods by sea.
They shall constitute the rules that govern the nagority of contracts globally.
5.0. SUMMARY

We have seen how the Hague Visby Rules has triegstulve the lacuna created

by the Hague Rules in this unit.
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6.0 TUTOR MARKED ASSIGNMENT
1. Discuss the improvements of the Hague Visbyqualton the Hague

Rules; In your opinion, has this resolved the issiuexclusive liability borne by

the ship owner?

7.0. FURTHER READING
M.J. ShuahThe Revision of the Hague Rules on Bills of Ladingwithin the

UN System published in the Hamburg Rules on the Carriage Goods by
Sea, Mankabady (Ed.)1972 Sijthoff-Leydon
2. UN Document E. 72 11.D.2 New York, 1972 repoft WNCTAD

Secretariat on Bills of Lading.
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INTRODUCTION

lowing the UN Regional Economic Commission omade and Development

(UNCTAD)began that some fifty years after the eleoes and dominions

succeeded in getting the Hague Rules negotiatguitddgerce resistance from

carriers and ship-owners, this time from the depi@lgp nations, were again

forcing a re-negotiation of the rules. It was tlaene concerns that were behind

the

complaints; the excessive exemptive privilegfehie ship-owners; exclusion

from liability in key carrier operatives such asvigation and restrictive

jurisdiction clauses in bills of lading were thengaaints leveled at carriers and

ship-owners practices.
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2.0 OBJECTIVES:
At the end of this unit, you should be able to:

Discus the main features of the Hamburg Rules;
Distinguish it from the Hague Visby Rules;

Discuss its improvements on the Hague Visby Rules

3.0MAIN CONTENT

3.1 Problems identified in the existing rules:

Vague and ambiguous wording in the Hague VisbyleRuwhich
complicate the allocation of the liability for ®sr damage to cargo.
Conflicting interpretations and judgments by e€i#int courts
jurisdictions. This reduces the value of havinge oget of rules
regarding the global shippimg industry.

The continued use in Bill of lading of exemptioasd restrictions of

liability of the carrier that are invalid, or obdbtful validity

according to the Hague Visbhy Rules.

» Exemptions in the Hague Visby rules relating toascearriage such
as the exclusion of liability for losses which avéhin the carrier’'s
control and should therefore be borne by the aarri€hese include
the exemption from liability for the negligence cdrrier's servants
and agents in the navigation and management ofebsel, exemption
from losses due to the perils of the sea.e.t.c.

The use of un-defined and uncertain terms inHague Visby Rules such

as reasonable deviation, due diligence, properdycanefully e.t.c

The uncertainty of the requirements of sea woéss of the vessels;

The low limit of merely liability for loss of the &jue Rules

3.11 Steps towards redrafting
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The major step taken in the draft was the deletd Article 5 of the

Hague Visby Rules exceptions for negligence in gaon.

It was recognized early on the Hamburg conventiontained at least five

critical reforms of The Hague Visby regime that \wbuletermine its future

success and effectiveness if it was to do justdié concerns that had emerged

over the past 50 years. They were;

-the basic rule on liability

-sustaining carrier liability throughout the comtraf carriage;

-monetary limitation of liability

-invalid clauses

-jurisdiction clauses

3.2
1)

Salient features of the Hamburg Rules

A distinction between “carrier” and “actual gar”; one of the main
features of the Hamburg Rules is to draw a distnc between a
“carrier “and an “actual carrier’. The “carriers“ithe person who
enters into a contract of carriage with the shipgde “actual carrier”
is the person to whom the actual carriage of tleedg has been
entrusted.

By virtue of Article 10, the carrier remains pririaresponsible for the

entire carriage, notwithstanding any delegation)enthe actual carrier is

jointly and severally liable for part of the cageawhich he undertakes.

(2)

3)

wider definition of “contract of carriage”; thdamburg Rules are not
restricted to contracts of carriage “covered byiladf lading or other
similar document of title .the Hamburg Rules are mestricted to
negotiable bills of lading and may be applicabledo-negotiable  bills
of lading, sea way bills and electronic document.

period of carrier's responsibility is extengddde responsibility of the

carrier for the goods covers the period duringclhine is in “charge”
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(4)

(5

of

(6)

of the goods at the port of loading, during theriage, and at the port
of discharge, i.e., normally from the time he halsen over the goods
from the shipper until the time he has deliveredtihie consignee,
subject to local port regulations.

Basis of carrier’s liability “presumed faultthe liability of the carrier

under the Hamburg Rules is based on the princgile‘presumed

fault”, which means that, as a rule, the burderpmfof rests on the c
carrier. It envisages three important points. tFirthe carrier is,

without more, liable for loss of or damage to geooas well as for

delayed deliveries if such losses, damage or ddlaielivery of goods
occurred while the goods are under his chargeorigiy, the carrier is

absorbed from liability if he, his agents or sengchave taken all

which could reasonably be required of them to évbe loss, damage
or delayed delivery in question. Thirdly, in cadr to the position
under the Hague Visby Rules, it is for the cartiemprove that he has
not been at fault.

)Abolition of “exceptions “to the carrier’s lidly; an important feature
the Hamburg Rules is the absence of familiakcéptions’ to a

carrier’s liability contained in Art .IV rule ofhe Hague and Hague-
Visby Rules

Liability for delayed delivery of goods; the Maurg Rules, unlike the
Hague-Visby rules, impose liability on the carrfer delayed delivery

of goods unless he has taken all measures whidd ceasonably  have

been taken to avoid the delay and its consequences.

(7)

Higher limitation of liability; in respect dhe carrier’s right to limit his

liability, the Hamburg Rules impose higher limiteaah those imposed under the

Hague and Hague-Visby Rules. The liability of the carrier for loss of damage

to goods is limited to 835 SDRs per package orrathgping unit or 2.5 SDRs

per kilo of gross weight of the goods.
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(8)  Jurisdiction; wider choice of courts; undere tilHamburg Rules, the
plaintiff is given a wide choice of courts in whito initiate judicial or
arbitral proceedings. Provided that the courttelibis competent in
terms of its own domestic law, the plaintiff has @ption of instituting
proceedings in any court situated in one of thieveng places;

(@) The principal place of business or, in #isence thereof,
the habitual residence of the defendant; or

(b) The place where the contract was made prdvitiat the
defendant has there a place of business, branelgency
through which the contract was made; or

(©) The port of loading or the port of diacge; or

(d)  Any additional place designated for thatpose in the

contract of carriage by sea.

3.3 Comparison of the Haque Visby and the Hamburg Rules

The Hamburg Rules have been given a relatively veidagpe of application-

substantially wider than that of the Hague Rulebe Hamburg Rules are
applicable to all contracts for the carriage of d@by sea between two different
states if, according to the contract, either thet b loading or the port of

discharge is located in a contracting state, if goeds are discharged at an
optional port of discharge stipulated in the cocttiend that ports is located in a
contracting state, or if the bill of lading or othdocument evidencing the

contract is issued in a contracting state.

3.3.2
Unlike the Hague Rules, which apply only when adfillading is issued by the
carrier, the Hamburg Rules govern the rights andations of the parties to a

contract of carriage regardless of whether or rotl @f lading has been issued.
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3.3.3

The Hague Rules cover only the period from the tihneegoods are loaded onto
the ship until the time they are discharged fromThey do not cover loss or
damage occurring while the goods are in the custidthe carrier prior to
loading or after discharge. The Hamburg Rules applyhe entire period the
carrier is in charge of the goods at the port afling, during the carriage and at
the port of discharge.

3.34

The Hamburg Rules effect a more balanced and ddgitdlocation of risks and
responsibilities between carriers and shippersilip is based on the principle
of presumed fault or neglect. That is, the cariseliable if the occurrence that
caused the loss, damage or delay took place wiglga@ods were in his charge.
This principle replaces the itemization of the @mais obligations and the
exemption from liability under the Hague Rules, atidhinates the exemption
from liability for loss or damage caused by theltianavigation or management
of the ship.

3.35

The Hague Rules do not cover goods carried on dsclagreement of the
parties, permitting the carrier to disclaim allbliig&y for such cargo. The
Hamburg Rules take these developments into accéumstly, they expressly
permit the carrier to carry goods on deck not ahlyne shipper so agrees, but
also when such carriage is in accordance with siag@ of the particular trade or
if it is required by law.

3.3.6

Hague Rules do not cover the liability of the carfor delay in delivery.

The Hamburg Rules govern the liability of the carfor delay in delivery in the
same manner as liability for loss of or damagehtdoods, in accordance with
the principle of presumed fault or neglect. The Hamg Rules limit the liability

of the carrier for loss or damage to the goodstaraount equal to 835 units of
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account per package or other shipping unit, orudifs of account per kilogram
of gross weight of the goods lost or damaged, whiehis the higher. The limits
of liability under the Hamburg Rules are 25 perdagher than those established
under the 1979 additional protocol, which also udes SDR as the unit of
account. In The Hague Rules and the Visby prottiwellimits of liability are
expressed in units of account based upon a cegiaamtity of gold because
national currencies no longer have a fixed valmeselation to gold, the values

of those limits in national currencies vary.

4.0 CONCLUSION

From a pure legalistic view, the Hamburg rules app® be much more
comprehensive and much better in terms of givingtems to the defects or
shortcomings of the two other regimes. At the sdamme, when compared to
either The Hague Rules or The Hague Visby Rules, Hamburg Rules are
clearly in favour of the shipper. It is thereforet isurprising that the Rules have

not been warmly received by ship owners and tinsiariers.

50 SUMMARY
We have studied the Hamburg Rules and also disgutee liability of the
carrier under the Rules; we also considered tHerdiices between the Hamburg

Rules and the old rules.

60 TUTOR MARKED ASSIGNMENT

Distinguish between the Hamburg Rules on the ond hand the Hague and the

Visby Rules on the other. What improvements did rteev rule bring on the
existing structure in the carriage of goods asmgthe following:
a. Liability of carrier

b. The measurement of package
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7.0. FURTHER READING
M.J. ShuahThe Revision of the Hague Rules on Bills of Ladingwithin the

UN System published in the Hamburg Rules on the Carriage Goods by
Sea, Mankabady (Ed.)1972 Sijthoff-Leydon
2. UN Document E. 72 11.D.2 New York, 1972 repoft WNCTAD

Secretariat on Bills of Lading.
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Module 3: International Conventions on Maritime Law.

Unitl The Hague Rules
Unit2 The Hague Visby Rules
Unit3  The Hamburg Rules
Unit4  The Rotterdam Rules

Unit 4 The Rotterdam Rules
1.0 INTRODUCTION
2.0 COURSE OBJECTIVE
3.0 MAIN CONTENT
3.1 General Overview of the Convention
3.1.1 Exceptions
3.2 Application of the Convention
3.3 Test of Internationality
3.4 Exclusion Clauses
3.5 Liability of the Carrier
3.5.1 Period of Responsibility
3.5.2  Positive Duties
3.5.3 Basis of Enquiry
3.6 Limitation of Liability
3.7  Liability of the Shipper
3.8  Documentary Shipper
3.9  Transport Documents
3.10 Electronic Transport Documents
3.11 Rights of Controlling Party
3.12  Matters regulated by Rotterdam Rules

1.0INTRODUCTION

In the context of English maritime law, the Hagueald® and its amended

protocol of 1968 (Hague Visby Rules) have comedadygarded as the central
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code defining the basic rights and obligationshef parties to a contract for the
carriage of goods by sea. The reasons for themeéod replacement of the rules
have been examined in the previous units.

When the task of harmonizing international maritiamel trade laws began to be
undertaken by the United Nations agencies, Intemnalt Maritime Organization,
UNCTAD and UNCITRAL, two attempts were made to auuce two new
legislations governing the subject. These effoesulted in the Hamburg Rules
which entered into force in 1994.

The Comite Maritime International decided in May94%o set up a Working
Group to consider the current disharmony in theralating to carriage by sea.
Following the adoption of the text by UNCITRAL, tldraft convention was
submitted to the General Assembly of the Unitedidvat for approval. On 11
December, 2008, the General Assembly passed Riesple®/122 by which it

adopted the draft text as thimited Nations Convention on Contracts for the

International Carriage of Good wholly or Partly by Seaand recommended

the use of the short titleRotterdam Rules

2.0 COURSE OBJECTIVES
At the end of this unit, the student should be abldiscuss the provisions of the
Rotterdam rules, improvements and/ or distinctibmsn the Hamburg Rules,

and its applicability to the Nigerian maritime irsdy.

3.0 MAIN CONTENT

3.1 General Overview of the Convention

There is no express provision in the text relatmthe obligations undertaken by
contracting states by virtue of becoming a partsheoconvention.
» Atrticle 89 - Contracting states which is a padyhe Hague Rules,

Hague Visby Rules or the Hamburg Rules must dersmuhese
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conventions at the same time as it ratifies, ascegproves or accede
to the Rotterdam Convention.

* Art 90 — No reservation is permitted in this Convem; otherwise, the
obligations undertaken by a contracting state nigsta matter of
inference from the express terms of the contract;

3.1.1 Exceptions

The chapters on jurisdiction and arbitration aréamal and will apply only to
those states that ‘opt in’. A state may opt in te @f these chapters without
becoming obliged to opt in to the other. The othgtion is exercised by making
a declaration under Article 91. Such declaratiory tnea made at any time, and
once made, may be withdrawn. For those statesdbatot opt in, the two

chapters will have no binding force on them.

The convention deals with wider range of topicsntiihe Hague, Hague Visby
Rules or the Hamburg Rule; such as delivery of gpadhts of the controlling
party, and transfer of rights. The legal force Ibfjpaovisions of the Convention
will be dependent upon the same conditions of appllity. Article 5 states that

it “applies to contracts of carriage”

3.2 Application of the Convention

Scope of Application

o The Convention defined contract of carriage asrdraot which a carrier,
against the payment of freight, undertakes to cgogds from one place
to another. The contract shall provide for carribgesea and may provide
for carriage by other means of transport.

o The Convention applies to a carriage of goods eitlyesea and other
means.

o The Convention covers the entire period. This ideparture from the

Hamburg Rules. However, a contract which involvasiage by sea and
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also carriage by some other means is deemed tacbateact of carriage
by sea for the purposes of this Convention onlyasas it relates to the
carriage by see = See Article 1(6). Thus, the Cotere employs the

notion of different modes of transport.

3.3Test of Internationality

The Convention is intended to apply only to intéiovaal carriage. Not only
must the place of receipt and place of deliveryrnbdifferent states, the port
of loading of a sea carriage and the port of disphaf the same sea carriage
must be in different states — Article 5 (1)

In contrast with the Hague Visby Rules, Article ¥ie intention of th
Convention is that it should apply by statute botloutward cargoes from a
contracting state and also to inward cargoes tin&r&cting state.

There is no express provision requiring statesitorporate the Convention
into their national laws in such a way that the @aortion applies irrespective
of the proper law of the contract of carriage; the& Convention is to apply,
without regard to nationality of the vessel, theriea, the performing parties,
the shipper, the consignee, or any other intergseiies — Article 5(2).

It thus appears, to be intended that the Conversimuld apply irrespective
of the proper law of the contract of carriage.

There is no provision requiring carrier to includé‘clause paramount” in

their transport documents, as was provided in teeipus rules.

3.4Exclusion Clauses

Articles 6 & 7 exclude from the Convention thosatracts where there is a
consensus that the parties should have autonorogrtract freely on such
terms as they wish. Charterparties especially havg been regarded as the
typical example of a type of contract where freedofmcontract should

prevail on the ground that they individually negtéd, and there is no
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guestion arising of a need to protect a weakerypdm another in a
stronger bargaining position.

The Hague Rules only applied to contracts coveyed Bill of Lading or any
similar document of title but they did not applyBdl of Lading issued under
or pursuant to a Charterparty. The Hamburg rulesvided that the
provisions of the Conventions were not applicableCharterparty, but that
‘where a Bill of Lading is annexed pursuant to aaf@érparty, the provisions
of the Conventions apply to such Bill of Ladingitifgoverns the relations
between the carrier and the holder of the Bill @ding, not being the
chatterer.

3.5 Liability of the Carrier

The rules relating to a carrier’s liability undéretConventions are, in general,

mandatory — Art 79. A measure of freedom of contragermitted in Article
12(3) which allows the parties, within specifieshiied, to agree on the time and
location of receipt and delivery of the goods foe purpose of determining the

carrier’s period of responsibility.

3.5.1 _Period of Responsibility
Art 12(1) States with the general rule that theiqueiof responsibility of the

carrier begins when the carrier or a performingtypaeceives the goods for

carriage and ends when the goods are delivered.

Under Article 12(2), if the shipper by virtue ofthaw or regulations of the place
of receipt must hand the goods to an authorityhodtparty from which the
carrier must collect, then the period of respotiggbof the carrier begins when

he collects the goods.

3.5.2 Positive Duties

The carrier’s obligation, as set out in Art 11,834 are expressed in language

from the Hague Visby Rules. Under the Hague VisiyeR, the ‘duty lies upon
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the carrier to exercise due diligence before artieabeginning of the voyage to
make the ship sea worthy, and under English lalareach will not be excused
by any of the list of exceptions in Article IV (2).

Under The Rotterdam Rules, the exceptions ‘actleceégor default in the
navigation of the ship has been abolished.

The duty to exercise due diligence under articlasldo longer restricted to the
period before the commencement of the voyage; @ c®ntinuing duty during

the voyage by sea to make and keep the ship sehywor

Thus, if the ship becomes unseaworthy during thage, whether or not due to
an excepted peril, the carrier will come under &y do exercise due diligence to

make her seaworthy again.

Art 13 — The obligation of the carrier to propeayd carefully receive, load and
deliver the goods require the carrier to do thekwor

The Article provides for an enquiry into the carsdiability to be conducted in

a number of stages, which party has the burdenre@dfpwhat needs to be

proved and the consequence of doing so.

Art 14

The obligation of the carrier to ‘exercise duegklnce like the Hague (Visby)
Rules must be exercised through any person whatiusted with the real
works. Thus, Article 28 provides for any employeefs the carrier or a
performing party and any person that performs ateutakes to perform any of
the carrier's obligations under the contract ofriege to the extent that the
person acts, directly or indirectly at the cargerequest or under the carrier’s

supervision or control. The obligation continuesimg the voyage at sea.

3.5.3 Basis of enquiry
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Stage 1 Claimant may prove that all the loss, dantaglelay took place during
the period of the carrier's responsibility or tliae event or circumstance that
caused or contributed to it took place then.
Stage 2
Carrier may seek to be relieved. But the burdemmifim to prove how the loss
or damage occurred; or seek relief under exceptedsp.e. act of God, danger
of the sea or navigable waters, war, hostilitigs, fvastage. — Art 17:3
Stage 3
Claimant may prove the following:

- That the fault of the carrier caused or contributedthe event or

circumstance i.e. liable for all or part of thedesArt 17:4
- May prove that an even not listed in Article 17ntduted to the loss;
- The loss was or was probably caused by unseaweshinf the ship,

improper crewing.

3.6 Limitations of Liability

The Convention preserves the general scheme ofalion of liability which
was introduced by the Hague (Visby) Rules. Thesdgiices are that :

The Hague (Visby introduced a dual system of atlper package on unit an a
lower unit per kilo of gross weight of the goodstler damaged and provided

that ‘whichever is the higher was to apply.

Article 59 Rotterdam Rules preserves the dual systaut following the
Hamburg rules, ‘per package or unit has been clibtméer package or other
shipping unit.

The Hague Visby Rules provide that, unless theraatimd value of the goods
had been declared by the shipper before shipmadtjreerted into the Bill of
Lading, neither the carrier nor the ship shallibelé for any loss or damage in

an amount exceeding the limit.
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Article 59 Rotterdam Rules widens the effect of lih@t so that it applies to the
carrier’s liability for breaches of its obligatioasd not just to loss or damage to
or in connection with goods.

Article 60 provides for a limit of liability to daly. Under the Hague Visby Rules
there was no such but the Hamburg Rules introduitedArticle 60,
compensation for loss or damage is calculated iabdity for economic loss is
limited to an amount equivalent to two and a hialfets the freight payable on

the goods delayed.

3.7 Liability of the Shipper
The obligations imposed on the shipper are manga#aticle 79(2)(a) renders

void any term that directly or indirectly excludémits or increases them.

Obligation of Shipper

Article 27, 28 and 28 are the general obligationsegards delivery of the goods
for carriage, cooperation with the carrier to theovsion of information,

instructions and documents. Article 31 relateshtodbligations of the shipper to
provide the information required for the compilatiof the contract particulars

and the issuance of the transport documents orrefec transport documents.

3.8 Documentary Shipper

The Convention introduces the concept of the docuang shipper and it
defines it as a person other than the shipperatapts to be named as shipper
in the transport document or electronic transpecord — Article 1:9

Article 53 provides that the document shipper isject to the obligations and
liabilities imposed on the shipper and also ertitte the shipper’s right and

defences.

3.9 Transport Documents
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The Rotterdam Rules, unlike The Hague (Visby) aminHurg Rules does not
define labels under which the existing commerciatuiments are known. It
defines its own terms and those terms are indep¢rafeany national law or
practice relating to Bill of Lading. Article 1:14ntains a definition of transport
document as a document issued under a contraarwdge by the carrier that :

‘Evidences that carrier's or a performing partysceipt of goods under a

contract of carriage and evidences or containgraaga of contract

3.10 Electronic Transport Records

The Convention facilitated the use of electronansport records. This it did by
including in the text provision on the exercisetbé right of control needed

where an electronic document is issued

3.11Rights of the Controlling Party

Chapter 10 introduces the concept of control ofgbeds, the basis of which is
that through out the transit, there should be antiflable party with the right to
give instructions to the carrier in respect of theods including delivery
instructions, and to whom the carrier applies foy anformation, instruction or
document it may require.

The concept of the controlling party is significamath in relation to giving
instructions and in relation to the rights and gdifions of the carrier in respect

of delivery.

The rights of the controlling party are:
- to give or modify instructions in respect of theode that do not
constitute a variation of the contract of carriage;
- to obtain delivery of the goods at a scheduled gbcgll; or

- to replace the consignee by any other person imguthe controlling

party.
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3.12 Comparison of the Haque Visby Rules, Hamburg andRotterdam

Rules

1. Rotterdam Rules extend its application to the aggiby other modes if
the parties so agreed

2. Under all Conventions the carriage must be intéggnat and must be
linked to a contracting state. But while under tHague Visby It is
required for their application that either the Bifl lading or the port of
loading be located in the contracting state, in Hamburg Rules, the
place of issuance of the Bill of Lading is rightynored. Therefore, the
Hague Visby do not apply to a contract from a pgodated in a non-

contracting state to a port of discharge locateal ¢Gontracting state.

3.12 Matters requlated only by the Rotterdam Rules

1. Carriage beyond the seaThe application of the Rotterdam Rules to
carriage by modes of transport other than seatssisam the definition of
contract of carriage;

2. Electronic Records Another novelty in Rotterdam Rules is the
regulation of the electronic alternative to thenfjgort documentation. In
view of the continuous development of electronimomunication and the
fact that so far the attempts to create a workalpkem allowing the
replacement of paper documents by electronic rectsiave not been
successful, the provisions regulating such possdgé&acement have been
drafted in such a way as to allow their applicatidratever future system
may in the future be envisaged. This has been asthi¢hrough the
addition of chapter 3 providing for the equal vatiidransport documents
and their electronic equivalent, the electroniaggort record, setting out
the basis conditions for the use of electronic dpamt records and the

rules governing the replacement of transport docuinmwéh transport;
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3. Obligations and liabilities of maritime performing parties. The Rules
extend application to all persons providing serwi@ncillary to the
carriage by sea in the ports of loading and disgh#éo ensure uniformity
and certainty to freedom of contract.

4. Delivery of Goods. No provision exists in The Hague (Visby) and
Hamburg Rules in respect of the rights and oblayetiof the parties
relating to the delivery of the goods after thenival at destination. The
Rotterdam Rules contain provision on the rights abtigations of the
parties. The obligation of the carrier to delivhe tgoods is subject to
different conditions.

5. Rights of the Controlling Party. The Rotterdam Rules regulate in
Chapter 10 and call the rights to give instructitirescontrolling party.

6. Transfer of rights. Article 57 regulates the manner in which the holde

of a transport document may transfer the rightenparated therein.

4.0 CONCLUSION

The first function of a private law Convention letmaritime field is to promote

uniformity. It must introduce a fair and balancegtem for apportioning risk
between the parties likely to be affected. A thgdhat it should update the law
in the light of current commercial developmentsdAn formulate the law with
reasonable certainty so that parties can ascehainlegal rights and obligations
without the need of litigation.
5.0 SUMMARY
Having looked at the provisions of the RotterdanteRuits effect and impact
can only be assessed after considering the appiigain the industry.
Suffice it to say that the Convention has made amopimprovements on the
past models has put into consideration, the impadt future of technology
on the industry.
6.0 TUTOR MARKED ASSIGNMENT
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1. What are the improvements of the Rotterdam Rules ®he Hague
Visby and Hamburg Rules?
2. What the rights of the controlling party are asvited for in the

Rotterdam Rules?

7.0 FURTHER READING/REFERENCES
Y. Yates “The Rotterdam Rules” being an article publishedThe Lloyds”
Publication No. 0067; February 2010.
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MODULE 4
Unit1 Marine Pollution
Unit 2 International Legislations on Pollution

Unit 3 Municipal Laws governing Marine Pollution

Unit1 MARINE POLLUTION
1.0 INTRODUCTION
2.0 COURSE OBJECTIVES
3.0 MAIN CONTENT

3.1 Definition

3.2 Pollution of the Marine Environment

3.3 Sources of pollution of the Environment
3.4 Protection of the Marine Environment
3.5 Legal Liabilities arising from Pollution

4.0 CONCLUSION

5.0 SUMMARY

6.0 TUTOR MARKED ASSIGNMENT

7.0 FURTHER READING/REFERENCES

1.0INTRODUCTION

The importance of the marine environment to thevisat of man cannot be
over-emphasized. Apart from the fact that the wertitean produces 70-80% if
the planet’s oxygen and houses almost 80% of athals and plant life, 80% of
international trade takes place over the oceanis. i§ls0 because of the cheap
facilities provided by sea transportation to fegpods from one part of the world
to another. While finished goods move from the tyed and developing
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nations, raw materials in large quantities aregpanted through the sea to the
industrialized nations. In the light of the impota of marine and its
preservation to man, international organizatioteges and regional governments

have formulated policies to protect its marine emvinent from pollution.

2.0 COURSE OBJECTIVE
In this unit, we shall deal with the legal liab@i$ of vessel owners who pollute
the seas and the various international and natiegadlations which have been

enacted to cope with this problem.

3.0 MAIN CONTENT
3.1 Definition
The American College Dictionary defines pollutia a
* To make foul or unclean, dirty.....
* Pollution may be defined as the introduction of stahces including
energy into the environment in such a way that haesults or may

results.

Article 1 (4) of the United Nations Conventions thre Law of the Sea, 1982
defined pollution as:

... the introduction by man, directly or indirectlyf substances or energy into
the marine environment, including estuaries, wiresults or is likely to result

in such deleterious effects as harm to living resesi and marine life, hazards
to human health, hindrance to marine activitiesludig fishing and other

legitimate uses of the sea, impairment of qualfe for use of sea water and

reduction of amenities.

* ltis also defined as the ability to cause harm thitherentiates pollution

from contamination.
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e It is an unjustifiable interference with acquiredspession and/or

enjoyment by land or sea.

3.2 Pollution of the Marine Environment

What is meant by pollution of the marine environten

Art 1 of the United Nations Conventions on the Lafithe Seas (UNCLOS III)
defines pollution of the marine environment as:

‘the introduction by man, directly or indirectlyf substances or energy into the
marine environment, including estuaries, which Itesar is likely to result in
such deleterious effects as harm to living resauared marine life, hazards to
human health, hindrance to marine activities inicigdfishing and other
legitimate uses of the sea, impair most of quality use of sea water and

reduction of amenities.

3.3Sources of Pollution of the Marine Environment
The United Nations Conventions on the Law of thasS@&JNCLOS Ill) defined

the sources of pollutions as:
Pollution from land based source

. Pollution from sea bed activities subject taora! jurisdiction

. Pollution by dumping

a
b
c. Pollution from activities in the Area
d
e. Pollution from vessels

f.

Pollution from or through the atmosphere.

3.4 Protection of marine environment

Protection of the marine environment is a phrasel & describe efforts at:
a. Preventing marine pollution

b. Protection of marine resources, living and nonaliyi
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Obligations of States on the Protection of the Mane Environment

Article 192 of the United Nations Conventions ore thaw of the Seas

(UNCLOS llI) states the general obligation of pastgtes to the convention: To
protect and preserve the marine obligation

Article 193 further states that states have thesmmgn right to exploit their

natural resources pursuant to their environmerttips and in accordance with
their duties to protect and preserve the marinégr@mment.

The implication of this provision is that while atmon is exploiting her natural
resources within jurisdiction, such activities musbt pollute the marine

environment.

Article 194 further states that:

1. States shall take all measures consistent with @asvention that are
necessary to prevent, reduce and control pollutadnthe marine
environment from any source, including using...thestbpracticable
means at their disposal and in accordance withr tapacities and they
shall endeavour to harmonize their policies in tasvention.

2. States shall take all measures to ensure thatitedivunder their
jurisdiction or control are so conducted as notcause damage by
pollution to other states and their environment #rat pollution arising
from incidents or activities under their jurisdani or control does not
spread beyond areas where they exercise sovergigis in accordance
with this Convention.

3. The measures taken, shall deal with all sourcgmMdition of the marine
environment ;

4. In taking measures to prevent, reduce or contrdupon of the marine

environment, states shall refrain from unjustifabhterference with
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activities carried out by other states in the eserof their rights and in
pursuance of their duties in conformity with thengention.

5. The measures taken in accordance with this Pait sidude these
necessary to protect rare or fragile ecosystemsedfisas the habitat or

depleted, threatened or endangered species anmdfatims of marine life.

3.5 Legal Liabilities arising from marine pollution

1. Trespass

Legal authorities indicate that pollution could et properly classified as pure
trespass. At best, it could be classed as constguerierference. Similarly,
pollution as a result of fire or explosion on boacduld be indirect or
consequential.

Where trespass is alleged, two defences might hidable. The first is that the
discharge of oil was necessary to save the sheff.iBut this defence could falil
if the lives or property has been placed in jeopae$ a result of the
unseaworthiness of the vessel or negligence ofwmeers in the first place.

In the case oEsso Petroleum Coy v. Southport Corporation (1955} loyds
Report 655where an action was brought by the South port @atpn against
the owners of the Liverpool and her master, seellenmages as a result of olil
dishcharge into an estuary and subsequently fouling environment.
Allegations of negligence, nuisance and trespass made.

At the House of Lords, it was considered sufficienthe charges of trespass and
nuisance that the discharge of oil was necessaggrutne circumstance in the

interest of the crew’s safety and to lighten thig.sh

In River Wear Commissioners v. Adamson (1877) 2 App.d&es 743before
the House of Lords, Lord Blackburn said as follows:
“The common law position is........ property adjoining & spot on which the

public has a right to carry on traffic is liable he injured by that traffic. In this
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respect, there is no difference between a shopathiegs or windows of which
may be broken by a carriage on the road and aggigrining a harbour in a
navigable river by the sea which is liable to bened by a ship. In either case,

the owner of the injured property must bear his émasunless he can establish

that some other person is_at fault and liable to me it good (Emphasis

ming.

2. Public Nuisance

The tort of public nuisance must affect a suffitisnmber of persons to justify
the description ‘public’ -A.G. v. PYA Quarries (1957) 2 Q.B. 169

An individual claimant can succeed in his claim endhis cause of action
provided that he can show satisfactorily that hesqaally suffered special

damages peculiar to himself.

3. Private Nuisance
This is a wrongful interference with a person’s esenjoyment of his land or
some right connected with it. Hence, it must berergquisite to succeed in a
claim that the claimant proves the following

* That he has a proprietary interest in the land.

» He also needs to show that what he has sufferedfavaseeable by the

wrongdoer.

Where the above is established, the tortfeasafismith no other recourse than

to show that under the circumstances the interéereras reasonable.

4. Criminal Liability

Criminal Liability is imposed by the Merchant Shipg (Prevention of Oil
Pollution Regulation) 1983, and S.2 (2A) PrevenodrOil Pollution Act 1971.
The Regulation which implements the United Kingdsminternational
obligation under the MARPOL convention of 1973 ahd Protocol of 1978,
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apply to all ships registered in the United Kingdaamd to foreign ships in
United Kingdom territorial waters.

By S.2A which relates only to discharges landwafdtie line used for

measuring territorial waters, applies to all ships.

The regulation prohibits the discharge of oil fraankers or other vessels.
Before any discharge is permitted, the vessel moisbe within certain specified

areas or within a specified distance from land.

4.0CONCLUSION

Legal authorities indicate that pollution could rio# properly classed as pure

trespass. At best, it could be classed as constguerierference. Similarly,
pollution as a result of fire or explosion on boarduld be indirect or

consequential.

5.0SUMMARY
In this unit, we have considered the definition pafllution, the sources of

pollution, and the legal liabilities arising fronolfution.

6.0 TUTOR MARKED ASSIGNMENT

1. Discuss states obligation to the protectionhaf imarine against pollution.

What standard is required?
2. What are the legal liabilities arising from nmaripollution? Discuss with the

aid of decided cases.

7.0FURTHER READING/REFERENCES
1. Schroenbaum: Admiralty and Maritime LawW¥@dition) 1994
2. Christopher Hill : Maritime Law,®edition Lloyds Practical Shipping Guide
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MODULE 4
Unit1 Marine Pollution
Unit 2 International Legislations on Pollution

Unit 3 Municipal Laws governing Marine Pollution

1.0 INTRODUCTION
2.0 COURSE OBJECTIVE
3.0 MAIN CONTENT

3.1 Definition
3.2 International Legislations
3.1 The London Dumping Convention

3.2 Various Amendments to the Convention
3.3  Permitted Dumping

3.4 International Convention on Civil Liability foOil Pollution
Damage (CLC)

3.5 Amendments and Protocols
3.6 Criticisms of the CLC

3.7 International Convention on the EstablishmdrroInternational
Fund for Compensation for Oil Damage Pollution Dgma971

3.8  Purposes of the Fund Convention
3.9 Various Amendments
3.10 Other Conventions on Marine Pollution

1.0 INTRODUCTION

Oil Pollution is of paramount importance in the mare world. Oil pollution as

a problem was not seriously discussed internatipnaitil the 1950s when an
international conference (1954) was held to dis¢bsesprevention of pollution
of the sea by oil. But a sense of urgency did ngeauntil the Torrey catastrophe
of 1967. Since then, the problem of oil pollutioashbeen a major headache
throughout the world

Marine pollution is trans-boundary and not limitednational territorial waters

alone but extends to the high seas used by adisstatd it is mainly regulated by
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United Nations Convention of the Law of the Sea (@LS) and the
conventions and regulations of a competent inteynak organization known as
International Maritime Organization IMO.

UNCLOS and other treaties impose its member Stagtes a coastal, port and
flag state) in respect of the pollution of the marenvironment from sea bed and
land based and vessels’ activities and the dispasitf shipboard waste, oil and
garage through reception facilities.

In preventing pollution, there are the main staddacalculated to directly
prevent pollution such as standards that prohibitrestrict certain types of
activities or dumping of highly radioactive wastexhnducting of nuclear

weapons tests in the sea and the design and mamnteif ships.

2.0 COURSE OBJECTIVES
At the end of this unit, the student should be &tle
» Discuss the concept of pollution;
* Know the standard required to prevent pollution;
» Critically assess the existing legislations andulatipns governing

pollution.

3.0 MAIN CONTENT
3.1 THE LONDON DUMPING CONVENTION

The Inter-Governmental Conference on the Conventianthe Dumping of
Wastes at Sea, which met in London in November H7Re invitation of the
United Kingdom, adopted this instrument, generdhown as the London
Convention. When the Convention came into force36nAugust 1975, IMO

was made responsible for the Secretariat dutiesactlo it.
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The Convention has a global character, and coné&sbhtio the international
control and prevention of marine pollution. It paits the dumping of certain
hazardous materials, requires a prior special gdonthe dumping of a number
of other identified materials and a prior generalnpit for other wastes or

matter.

"Dumping" has been defined as ANY deliberate diap@d sea of wastes or
other matter from vessels, aircraft, platforms treo man-made structures, as

well as the deliberate disposal of these vesselsplatforms themselves.

Wastes derived from the exploration and exploitatiof sea-bed mineral
resources are, however, excluded from the defmitibhe provision of the
Convention shall also not apply when it is necgssarsecure the safety of

human life or of vessels in cases of force majeure

3.2Various Amendments to the Convention

0 Thel978 amendments-incineration
The amendments affect Annex | of the Convention arel concerned
with the incineration of wastes and other mattésea.

Disputes
They introduce new procedures for the settlemedisgutes.
0 The 1980 amendments - List of substances
These amendments are related to those concernédineineration and list
substances which require special care when betigarated.
o The 1989 amendments — Adoption
The amendments qualify the procedures to be followbken issuing permits

under Annex lll. Before this is done, consideratias to be given to whether
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there is sufficient scientific information availablto assess the impact of
dumping

0 The 1993 amendments
The amendments:

* Banned the dumping into sea of low-level radioactiastes.

* Phased out the dumping of industrial wastes by Bées 1995.

» Banned the incineration at sea of industrial waste;
Although all three disposal methods were previougrmitted under the
Convention, attitudes towards the use of the sem site for disposal of wastes

have changed over the years.

In 1983 the Contracting Parties to the LC adopteeswlution calling for a
moratorium on the sea dumping of low-level radioe&ctwastes. Later
resolutions called for the phasing-out of industwaste dumping and an end to

the incineration at the sea of noxious liquid waste

0 1996 Protocol- (intended to replace the 1972 Convention.)

It represents a major change of approach to testogun of how to regulate the
use of the sea as a depository for waste materials.

One of the most important innovations is to introelin Article 3) what is

known as the "precautionary approach”. This reguithat "appropriate

preventative measures are taken when there isrrdasbelieve that wastes or
other matter introduced into the marine environmena likely to cause harm
even when there is no conclusive evidence to peowausal relation between

inputs and their effects on the marine environment.

"The article also states that "the polluter shoutdprinciple, bear the cost of
pollution” and it emphasizes that Contracting Rartshould ensure that the

Protocol should not simply result in pollution bgimansferred from one part of
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the environment to another.

The 1972 Convention permits dumping to be carried jprovided certain
conditions are met. The severity of these condstizaries according to the
danger to the environment presented by the matahamselves and there is a
"black list" containing materials which may not bdumped at all

The 1996 Convention is much more restrictive.

3.3 Permitted Dumping

Article 4 states that Contracting Parties "shalbhibit the dumping of any

wastes or other matter with the exception of tHsted in Annex 1." These are:

1. Dredge materials;

2. Sewage sludge;

3. Fish waste, or material resulting from industriagdhf processing
operations;

4, Vessels and platforms or other man-made strucaitreea;

5. Inert, inorganic, geological material;

6. Organic material of natural origin;

7. Bulky items primarily comprising iron, steel, coate and similar

unharmful materials for which the concern is phgkionpact and
limited to those circumstances, where such wastesganerated at
locations, such as small islands with isolated comtres, having no

practicable access to disposal options other thampthg;

The only exceptions to this are contained in Aeti8lwhich permits dumping to
be carried out "in cases of force majeure causestiegs of weather, or in any

case which constitutes a danger to human life oea threat to vessels..."

Incineration of wastes at sea was permitted urtdel©72 Convention, but was

later prohibited under amendments adopted in 1898 prohibited by Article 5
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of the 1996 protocol.
SELF ASSESSMENT EXERCISE 1
What do you understand by permitted dumping? \Wiean is(are) permitted to

be dumped?
0 Article 6 of the Protocol states that "Contractidgrties shall not allow
the export of wastes or other matter to other agestfor dumping or

incineration at sea.

Article 9 requires Contracting Parties to designate appropriate

authority or authorities to issue permits in acemice with the Protocol.

The Protocol recognizes the importance of impleat&n and Article 11
details compliance procedures under which, no khin two years after
the entry into force of the Protocol, the MeetifgGontracting Parties
"shall establish those procedures and mechanisoessary to assess and
promote compliance..."
A key provision is the so-called transitional pdrifArticle 26) which
allows new Contracting Parties to phase in compgarwith the
convention over a period of five years. This prmnsis supported by
extended technical assistance provisions.

2006 Amendments to the 1996 Protocol

Storage of carbon dioxide (CO2) under the seabdldbsi allowed from 10
February 2007, under amendments to an internatmoralention governing the

dumping of wastes at sea.

Contracting Parties to the London Protocol, atrthiest meeting held in London
from 30 October to 3 November, adopted amendmentset 1996 Protocol to

the Convention on the Prevention of Marine Pollutlyy Dumping of Wastes
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and Other Matter, 1972 (London Convention). The raongents regulate the
sequestration of CO2 streams from CO2 capture psesein sub-seabed

geological formations.

Parties also agreed that guidance on the meansioh \sub-seabed geological
sequestration of carbon dioxide can be conductedldibe developed as soon
as possible. This will, when finalized, form an ionfant part of the regulation of
this activity. Arrangements have been made to enthat this guidance will be
considered for adoption at the 2nd Meeting of Gaoting Parties in November
2007.

This means that a basis has been created in ititerabenvironmental law to
regulate carbon capture and storage (CCS) in saltreslegeological formations,
for permanent isolation, as part of a suite of measto tackle the challenge of
climate change and ocean acidification, includfirgt and foremost, the need to
further develop low carbon forms of energy. In pics this option would apply
to large point sources of CO2 emissions, includpmyver plants, steel and

cement works.

SELF ASSESSMENT EXERCISE 2

Discuss the various amendments to the London Dugnponvention.

3.4 International Convention on Civil Liability for Oil Pollution
Damage (CLC), 1969

Historical Background.

The Civil Liability Convention was adopted to ensurthat adequate
compensation is available to persons who suffepaoilution damage resulting

from maritime casualties involving oil-carrying phi
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The Convention places the liability for such damagethe owner of the ship

from which the polluting oil escaped or was dis¢jeal.

Subject to a number of specific exceptions, tlability is strict; it is the duty of
the owner to prove in each case that any of themians should in fact operate.
However, except where the owner has been guilgcafal fault, they may limit
liability in respect of any one incident to 133 Sja¢ Drawing Rights (SDR) for
each ton of the ship's gross tonnage, with a maxirnability of 14 million SDR

(around US$18 million) for each incident. (1 SDRajgproximately US$1.28 -

exchange rates fluctuate daily).

The Convention requires ships covered by it to ta&ninsurance or other
financial security in sums equivalent to the owseotal liability for one

incident.

The Convention applies to all seagoing vesselsaigtaarrying oil in bulk as
cargo, but only ships carrying more than 2,000 tohsoil are required to

maintain insurance in respect of oil pollution dagea

This does not apply to warships or other vesselseowor operated by a State
and used for the time being for Government non-cercial service. The

Convention, however, applies in respect of the iliigb and jurisdiction

provisions, to ships owned by a State and useadarmercial purposes. The
only exception as regards such ships is that threynat required to carry
insurance. Instead they must carry a certificagued by the appropriate
authority of the State of their registry statingtthhe ship's liability under the

Convention is covered.

The Convention covers pollution damage resultimgfrspills of persistent oils
suffered in the territory (including the territdrisea) of a State Party to the

Convention. It is applicable to ships which actyakrry oil in bulk as cargo, i.e.
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generally laden tankers. Spills from tankers iddsalor bunker spills from ships
other than other than tankers are not coveredisnibrpossible to recover costs
when preventive measures are so successful thatctual spill occurs. The

shipowner cannot limit liability if the incident oarred as a result of the owner's

personal fault.

SELF ASSESSMENT EXERCISE 2

What is the area of coverage of the CLC?

3.5 Amendments and Protocols

 The Protocol of 1976

The 1969 Civil Liability Convention used the "Poame franc”, based on the
"official" value of gold, as the applicable unit @fccount. However,
experience showed that the conversion of this §malde into national
currencies was becoming increasingly difficult. TI#/6 Protocol therefore
provided for a new unit of account, based on thec#b Drawing Rights
(SDR) as used by the International Monetary FuMFjl However, in order
to cater for those countries which are not membérthe IMF and whose
laws do not permit the use of the SDR, the Protpeoovides for an alternate

monetary unit - based, as before, on gold.
» The 1984 Protocol

While the compensation system established by t&9 X9L.C and 1971 Fund
Convention had proved very useful, by the mid-19808as generally agreed
that the limits of liability were too low to prowdadequate compensation in the

event of a major pollution incident.
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The 1984 Protocol set increased limits of liabjlibyt it gradually became clear
that the Protocol would never secure the acceptaatpared for entry into force

and it was superseded by the 1992 version.

A major factor in the 1984 Protocol not enterintpiforce was the reluctance of
the United States, a major oil importer, to acebptProtocol. The United States
preferred a system of unlimited liability, introdaetin its Oil Pollution Act of

1990. As a result, the 1992 Protocol was drawn rugsuch a way that the
ratification of the United States was not neededbridler to secure entry into

force conditions.

 The Protocol of 1992

The Protocol changed the entry into force requirgsey reducing from six
to four the number of large tanker-owning countrileat are needed. The

compensation limits are those originally agree#l984:

- For a ship not exceeding 5,000 grossdgas, liability is limited to 3
million SDR (about US$3.8 million)

- For a ship 5,000 to 140,000 gross tgenaliability is limited to 3
million SDR plus 420 SDR (about US$538) for eactitihal unit of tonnage

- For a ship over 140,000 gross tonnageility is limited to 59.7 million
SDR (about US$76.5 million)

The 1992 protocol also widened the scope of thevE@ation to cover pollution

damage caused in the exclusive economic zone (BE2Quivalent area of a
State Party. The Protocol covers pollution damagyéedore but environmental
damage compensation is limited to costs incurredréasonable measures to

reinstate the contaminated environment. It alsowal expenses incurred for
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preventive measures to be recovered even whenilhofspil occurs, provided

there was grave and imminent threat of pollutiomdge.

The Protocol also extended the Convention to casplls from sea-going
vessels constructed or adapted to carry oil in lagkcargo so that it applies
apply to both laden and unladen tankers, inclugpitis of bunker oil from such

ships.

Under the 1992 Protocol, a shipowner cannot lirahility if it is proved that the
pollution damage resulted from the shipowner's &k act or omission,
committed with the intent to cause such damageresklessly and with

knowledge that such damage would probably result.

From 16 May 1998, Parties to the 1992 Protocole@#&s be Parties to the 1969
CLC due to a mechanism for compulsory denunciatbrthe "old" regime
established in the 1992 Protocol. However, fortthe being, the two regimes
are co-existing, since there are a number of Statésh are Party to the 1969
CLC and have not yet ratified the 1992 regime -olthis intended to eventually
replace the 1969 CLC.

The 1992 Protocol allows for States Party to th&21%rotocol to issue
certificates to ships registered in States whiehrat Party to the 1992 Protocol,
so that a shipowner can obtain certificates to bi#h1969 and 1992 CLC, even
when the ship is registered in a country which has yet ratified the 1992
Protocol. This is important because a ship whichdrdy a 1969 CLC may find
it difficult to trade to a country which has ratéifi the 1992 Protocol, since it

establishes higher limits of liability.

e The 2000 Amendments
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The amendments raised the compensation limits bgesfent compared to

the limits set in the 1992 Protocol, as follows:

- For a ship not exceeding 5,000 grossdge, liability is limited to 4.51
million SDR (US$5.78 million)

(Under the 1992 Protocol, the limit was 3 milliobB (US$3.8 million)

- For a ship 5,000 to 140,000 grtosmage: liability is limited to 4.51
million SDR (US$5.78 million) plus 631 SDR (US$80fr each additional

gross tonne over 5,000

(Under the 1992 Protocol, the limit was 3 millioD (US$3.8 million) plus
420 SDR (US$537.6) for each additional gross tonne)

- For a ship over 140,000 gross tonnage: liabilitynsted to 89.77 million
SDR (US$115 million)

3.6 Criticisms of the CLC

1. It was based on the strict liability of the ship@wrior damage which is
not foreseeable and, therefore, represented a tcamheparture from
traditional maritime law which based liability oauit.

2. The limitation figures adopted were likely to Ibadequate in cases of oll

pollution damage involving large tankers.

3.7 International Convention on the Establishmenof an International
Fund for Compensation for Oil Pollution Damage (FUND), 1971

Background to the formation
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Although the 1969 Civil Liability Convention prowed a useful mechanism for
ensuring the payment of compensation for oil palutdamage, it did not deal
satisfactorily with all the legal, financial andhet questions raised during the

Conference adopting the CLC Convention.

In the light of these reservations, the 1969 Brgs&onference considered a
compromise proposal to establish an internationatf to be subscribed to by
the cargo interests, which would be available fer dual purpose of, on the one
hand, relieving the shipowner of the burden by tbguirements of the new
convention and, on the other hand, providing addii compensation to the
victims of pollution damage in cases where compamsainder the 1969 Civil

Liability Convention was either inadequate or uoiable.

The Conference recommended that the Internationafitivhe Organization
should prepare such a scheme. The Legal Committzedingly prepared draft
articles and the International Convention on thetaBlshment of an
International Fund for Compensation for Oil PoliutiDamage was adopted at a
Conference held in Brussels in 1971. It is suppgletary to the 1969 Civil

Liability Convention.

3.8 Purposes of the Fund Convention

* To give effect to the related purposes set outhe Convention

* To provide compensation for pollution damage to tle&tent that the

protection afforded by the 1969 Civil Liability Ceention is inadequate

The Fund is under an obligation to pay compensdtddtates and persons who
suffer pollution damage, where such persons arélerna obtain compensation
from the owner of the ship from which the oil esedyor if the compensation

due from such owner is not sufficient to cover dlaenage suffered.
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Under the Fund Convention, victims of oil pollutiodamage may be
compensated beyond the level of the shipownebditia However, the Fund's
obligations are limited so that the total payalbleittims by the shipowner and
the Fund shall not exceed 30 million SDR (about 4iSfillion) for any one. In

effect, therefore, the Fund's maximum liability #ach incident is limited to 16
million SDR incident (under the 1971 conventionmits were raised under the
1992 Protocol).

Where, however, there is no shipowner liable orstiipowner liable is unable to
meet their liability, the Fund will be required fmay the whole amount of
compensation due. Under certain circumstancesk-timel's maximum liability
may increase to not more than 60 million SDR (abld8%82 million) for each

incident.

With the exception of a few cases, the Fund isgellito pay compensation to
the victims of oil pollution damage who are unatdeobtain adequate or any

compensation from the shipowner or his guarantdeuthe 1969 Convention.

The Fund's obligation to pay compensation is caufito pollution damage
suffered in the territories including the territdrsea of Contracting States. The
Fund is also obliged to pay compensation in respéaneasures taken by a

Contracting State outside its territory.

The Fund can also provide assistance to Contra8tiages which are threatened
or affected by pollution and wish to take measagainst it. This may take the

form of personnel, material, credit facilities daher aid.

 To give relief to shipowners in respect of the atimhal financial
burden imposed on them by the 1969 Civil Liabili§onvention, such
relief being subject to conditions designed to erswcompliance with

safety at sea and other conventions
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The Fund is set up to indemnify the shipowner srihsurer for a portion of the
shipowner's liability under the Liability Conventio This portion is equivalent
to 100 SDR (about US$128) per ton or 8.3 million RSabout US$10.6

million), whichever is the lesser.

The Fund is not obliged to indemnify the owner #nthge is caused by his
willful misconduct or if the accident was causedkre partially, because the ship

did not comply with certain international convemso

The Convention contains provisions on the procedareclaims, rights and

obligations, and jurisdiction.

Contributions to the Fund should be made by alk@es who receive oil by sea
in Contracting States. The Fund's Organizationsist& of an Assembly of
States, a Secretariat headed by a director appoltethe Assembly; and an

Executive Committee

3.9 Amendments and Protocols

0 The Protocol of 1976

The 1971 Fund Convention applied the same unitcobant as the 1969 Civil

Liability Convention, i.e. the "Poincaré franc"orFsimilar reasons the Protocol
provides for a unit of account, based on the Spéxiawing Right (SDR) as

used by the International Monetary Fund (IMF).

0 The Protocol of 1984

The Protocol was primarily intended to raise tmeits of liability contained in
the convention and thereby enable greater compendatbe paid to victims of

oil pollution incidents.
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But as with the 1984 CLC Protocol, it became cliégwt the Protocol would
never secure the acceptances required for entoy forice and it has been

superseded by the 1992 version
o The Protocol of 1992

As was the case with the 1992 Protocol to the CL&hwention, the main
purpose of the Protocol was to modify the entry ifdrce requirements and
increase compensation amounts. The scope of cavevag extended in line
with the 1992 CLC Protocol.

The 1992 Protocol established a separate, 1992Znatitenal Oil Pollution
Compensation Fund, known as the 1992 Fund, whialaisaged in London by a
Secretariat, as with the 1971 Fund. In practice,Director of the 1971 Fund is

currently also the Director of the 1992 Fund.

Under the 1992 Protocol, the maximum amount of acamsption payable from
the Fund for a single incident, including the linestablished under the 1992
CLC Protocaol, is 135 million SDR (about US$173 roitl). However, if three
States contributing to the Fund receive more thah @illion tonnes of oil per
annum, the maximum amount is raised to 200 mil®DR (about US$256

million).

From 16 May 1998, Parties to the 1992 Protocole@#&s be Parties to the 1971
Fund Convention due to a mechanism for compulsenudciation of the "old"

regime established in the 1992 Protocol.

However, for the time being, two Funds (the 197hd~and the 1992 Fund) are
in operation, since there are some States which hat'yet acceded to the 1992

Protocol, which is intended to completely repldoe 1971 regimes.
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IMO and the IOPC Fund Secretariat are actively eraging Governments who
have not already done so to accede to the 1992ddistand to denounce the
1969 and 1971 regimes. Member States who remaimeiri971 Fund will face
financial disadvantages, since the financial burdenspread over fewer
contributors. For both the 1971 and 1992 Fundsyaincontributions are levied
on the basis of anticipated payments of compensatmd estimated

administrative expenses during the forthcoming year
o The 2000 Amendments

The amendments raise the maximum amount of compengzayable from the
IOPC Fund for a single incident, including the lirastablished under the 2000
CLC amendments, to 203 million SDR (US$260 millioap from 135 million
SDR (US$173 million). However, if three States cimiting to the Fund receive
more than 600 million tonnes of oil per annum, ieeximum amount is raised to
300,740,000 SDR (US$386 million), up from 200 mifli SDR (US$256

million).
o The 2003 Protocol (supplementary fund)

The 2003 Protocol establishing an International Pallution Compensation
Supplementary Fund was adopted by a diplomatic ezente held at IMO

Headquarters in London.

The aim of the established Fund is to supplemeatcttimpensation available
under the 1992 Civil Liability and Fund Conventiongh an additional, third
tier of compensation. The Protocol is optional gadlticipation is open to all

States Parties to the 1992 Fund Convention.

The total amount of compensation payable for argyinnident will be limited to

a combined total of 750 million Special Drawing Rig (SDR) (just over
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US$1,000 million) including the amount of compermapaid under the existing
CLC/Fund Convention.

The supplementary fund will apply to damage in thgitory, including the
territorial sea, of a Contracting State and in éielusive economic zone of a

Contracting State.

Contributions to the supplementary Fund

Annual contributions to the Fund will be made ispect of each Contracting
State by any person who, in any calendar yearrdwsved total quantities of oil
exceeding 150,000 tons. However, for the purpo$dteo Protocol, there is a
minimum aggregate receipt of 1,000,000 tons of rdmuiing oil in each

Contracting State.

Assessment of annual contributions

The Assembly of the Supplementary Fund will asslkeedevel of contributions
based on estimates of expenditure (including adsmative costs and payments
to be made under the Fund as a result of claimg)rmome (including surplus

funds from previous years, annual contributions amg other income).

Amendments to the limits

Amendments to the compensation limits establishedeuthe Protocol can be
adopted by a tacit acceptance procedure, so thatremdment adopted in the
Legal Committee of IMO by a two-thirds majority @bntracting States present

and voting, can enter into force 24 months afseadoption.

The IOPC funds and IMO
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Although the 1971 and 1992 Funds were establishdéruConventions adopted
under the auspices of International Maritime Orgamon (IMO), they are

completely independent legal entities.

Unlike IMO, the IOPC Funds are not United NatiobdNj agencies and are not
part of the United Nations. They are intergoverntakorganizations outside the

UN, but follow procedures which are similar to tead the UN.

Only States can become Members of the IOPC Furtd¢esSshould consider
becoming Members of the 1992 Fund, but not of él1Fund which will be

wound up in the near future.

To become a member of the Fund, a State must adcedee 1992 Civil
Liability Convention and to the 1992 Fund Conventloy depositing a formal
instrument of accession with the Secretary-Geraré1O. These Conventions

should be incorporated into the national law of $t@te concerned.

3.9 Other Conventions on Marine Pollutions are :

* Protocol on Preparedness, Response and Co-operatiao pollution
incidents by Hazardous and Noxious Substances, 2000PRC-HNS
Protocol

The Protocol on Preparedness, Response and Caiopdrapollution Incidents
by Hazardous and Noxious Substances, 2000 (OPRC+hit®col) follows the
principles of the International Convention on OibllBtion Preparedness,
Response and Co-operation, 1990 (OPRC) and wasallgradopted by States
already Party to the OPRC Convention at a Diploen@bnference held at IMO

headquarters in London in March 2000.

* International Convention for the Prevention of Polution from Ships,
1973, as modified by the Protocol of 1978 relatingthereto.

(MARPOL)
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The MARPOL Convention is the main international wemtion covering
prevention of pollution of the marine environmentdhips from operational or
accidental causes. It is a combination of two tesaadopted in 1973 and 1978

respectively and updated by amendments througheies.

 Convention on the Prevention of Marine Pollution by Dumping of
Wastes and Other Matters. 1972

The Convention regulates the dumping of wasteseat $he 1996 Protocol
prohibits the dumping of any wastes or other matiigh the exception of those

listed in an Annex.

« International Convention Relating to Intervention on the High Seas
in cases of Oil Pollution Casualties, 1969

The Convention affirms the right of a coastal Statéake such measures on
high seas as may besgessary to prevent, mitigate or eliminate dangeits
coastline or related interests from pollution blyasithe threat thereof, followir
upon a maritime casualty. The 1973 Protocol extdriie Convention to cov

substances other than oil.

4.0 CONCLUSION

Most of the treatises are similar in nature in timany of them cover pollution

from various sources. Some of the treatise actusbcify the standard of the
obligation and leave no discretion in determinihg standard. For example, the
Baltic Sea Convention lays down the standard ofrntieasures to be taken in
‘preventing and eliminating pollution by enjoiningtates to promote the

principles of ‘Best Environmental practice and B&sgailable Technology'.

5.0 SUMMARY
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In recent years, almost all continents have suffeeere damage as a result of
oil spills. The most known ones probably occurredurope. The names Torrey
Canyon, Amoco Cadiz etc. still come to mind as magoidents that occurred in
the 1960s and 70s.

The international body reacted soon after the of@anyon incident with an
International Convention on the Civil Liability foDil Pollution Damage of
1969' and with an additional Fund Convention. Thealg of these legal
arrangements were to guarantee some compensatiatitas of oil pollution
incidents. A strict liability rule was imposed drettanker owner and the liability
was channeled to him, but strict limits on the iliabapplied. The new incident
with Amoco Cadiz made it clear that the then emgstimits did not suffice to
compensate the victims and additional instituticeavahngements were proposed
(in the form of amendments and protocols). Not stdéhding the ever changing
legal landscape (more particularly the evolving admeents to the existing
conventions) the current international regime sedraslly able to provide

adequate prevention of and compensation for dikspi

6.0 TUTOR MARKED ASSIGNMENT

1. Analyse the London Dumping Convention. Doesaitehany relevance to

Nigeria as a nation?

2. Compare and contrast the 1969 Civil Liability r@ention and the
International Convention on the Establishment oflrernational Fund
for Compensation for Oil Pollution Damage (FUND9,71. In what ways
has the latter convention improved payment of camepon of victims

of oil pollution?

7.0 FEURTHER READING/REFERENCES

Ahmed Tijjani Famallau & Solomon U. Jatau : Shipping and Maritime

Operations
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MODULE 4
Unit1 Marine Pollution
Unit 2 International Legislations on Pollution

Unit 3 Municipal Laws governing Marine Pollution

1.0 INTRODUCTION
2.0 COURSE OBJECTIVE
3.0 MAIN CONTENT

3.1  Definition
3.2 International Legislations
3.3 Nigerian Legislations regulating Marine Polbuti
a. Merchant Shipping Act;
Oil in Navigable Waters Act

b.
C. Nigerian Ports Authority Act, Regulations andeByaws;
d

Petroleum Act and the regulations under it ngmiglineral Oils
(Safety) Regulations, Petroleum Regulation and oRaim
(Drilling and Production) Regulation;

e. Harmful Waste (Special Criminal Provisions) Act

f. Federal Environmental Protection Agency Act;

g. Merchant Shipping (Training and Certification &eafarers)
Regulations of 2001.

4.0 CONCLUSION

5.0 SUMMARY

6.0 TUTOR MARKED ASSIGNMENT

7.0 FURTHER READING/REFERENCES

1. Merchant Shipping Act.

This is a major legislation on merchant shippind aratters incidental to it. Yet

the only major provision it has on marine pollutjprevention is as follows:
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“The Minister [of transport] may make regulationsngrally for carrying this
Act into effect, and in particular and without préice to the generally of the
forgoing, such regulations may provide for-

(s) The prevention of pollution, by oil, of navigalvaters.

It may properly be argued that these regulatiomspfevention of pollution of
navigable waters by oil were subsequently madehleyninister in 1968 and
named Oil in Navigable Waters Regulations, (thessaiprovisions of which are
considered below) and the Merchant Shipping [Damg®eiGoods] Rules, 1963
which regulate inter alia the loading or dischaggiof cargo or fuel within

Nigerian ports and territorial waters.

2.0il in Navigable Waters Act.

This is an Act to implement the terms of the in&ional convention for the
prevention of pollution of the sea by Oil, 1954 whi Nigeria acceded to in
1968 and to make provisions for the prevention $ach pollution in the
navigable waters of Nigeria.

It has been described as the only Law in Nigersd&ute books by which an
international convention on maritime pollution peetion has been
domesticated. The Act inter alia prohibits the degged of crude oil, fuel ail,
lubricating oil and heavy diesel oil and any ottlescription of oil prescribed by
the Minister following any subsequent Conventioont vessels into “prohibited
area” although such discharges will be excusedaiifedto safeguard any vessel
or prevent damage to any vessel or cargo or tolgafdvery harbor in Nigeria
in required by Section 8 thereof to have oil remeptacilities to enable vessels
using the harbor to discharge or deposit oil ressdand the failure of any harbor
to perform its duties concerning oil reception liies attracts a fine of N20 per

day.
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The owner or master of an erring ship will on catiein be liable to a fine.

As can be seen from the above provisions, the pesgrescribed by the Act are
too lenient to deter ship operators and harbons fvalating its provisions and
apart from ineffective enforcements, offenders fihdcheaper to violate its
provisions and pay the ridiculously low fines thavoid its violation thereby

polluting the environment.

Also, the Act does not decisively deal with andalae accidental oil discharges
from ship in addition to the international dischesgf certain oils into the sea
which it deals with. What is more, the OILPOL 19bMich it domesticated has
been superseded by MARPOL 73/78 which, Nigerianmget ratified. The Act
could in the circumstance be said to be outdatetl afnlittle usefulness in

current international legal framework for pollutiprevention.

3. Nigerian ports Authority Act, 1999, Requlations andBye- Laws.

The Nigerian ports Authority has powers to makgutations “whether by
prohibition or otherwise, [for] the ...depositing @iy dead body, ballast,
rubbish, or other thing into the port or in the \ggzh to any port in
contravention of this [Act]...” However, under Regutm 43 of the Nigerian
Ports Authority [Port] Regulations made under tloet$Act, the discharging or
depositing of any ballast, dirt, ashes, bottleske&s rubbish, oil, animal or
vegetable matter or any dangerous or offensivadituto the waters of a port
from a ship or a place on land is prohibited. Unither Nigerian Ports Authority
Docks and Premises Bye-Laws, the loading, landatgrage and handling of
dangerous, hazardous, or poisonous goods or sgbstamn the Authority’s
guays, docks or premises, are controlled and reggul®il leakage, oil spillage

and the loading and discharging of liquefied pewoh gas cargo are controlled
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in such a way as to prevent or control pollutiontled marine environment.
Whenever there is oil spillage on the wharf; imnageliaction must be taken by

taken by the person loading or discharging it onsho

By Regulation 25 of the petroleum [Drilling andoBuction] Regulations of the
Act, the oil exploration or oil prospecting liceeser oil mining lessee shall
adopt all practicable precautions including thevmion of approved up-to-date
equipment, to prevent the pollution of inland wafeivers water courses, the
territorial waters of Nigeria or the high seas b cud or other fluids or
substances which might cause harm or destructidrestn water or marine life,
and where any such pollution occurs or has occurskall take prompt steps to
control and, if possible, end it. Whilst under Riegjon 38, such persons must
use approved methods and practices for producindecoil or natural gas from
any pools or reservoir, under Regulation 40, thexstndrain all waste oil, brine
and sludge or refuse from all storage vessels,hotge and wells into proper
receptacles constructed in compliance with safeulations under the Act or
other applicable regulations and dispose of thetoraing manner or applicable

regulations.

The above regulations can be said to be the b&éshahregulations adopted by
Nigeria so far to prevent, reduce and control tledlupon of the marine
environment from sea-bed activities involved inmibspecting and exploration
as enjoined by UNCLOS.

SELF ASSESSMENT EXERCISE

Analyse the constitutional framework of the NigelRarts Authority in relation

to prevention of marine pollution.

4. Harmful Waste [Special Criminal Provisions, etc] Ad
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The Act inter alia prohibits the carrying, depagitior dumping or possession of
any harmful waste on any land or in any territowalters or contiguous zone or
exclusive economic zone or inland waterways of Nagand punishes both the
offender and his conspirators with life imprisonmen forfeiture of the carrier

to the government. Under certain conditions, tiHerafer could be liable for the
damage [death or personal injury] suffered by wmstiof the harmful wastes are
bound by the provisions of the Act. As stringentlas provisions are, there are
no known cases of enforcement or prosecution orispurent of violators

because of a lack of the manpower and equipmedt &o.

5. Federal Environmental Protection Agency Act.

The Act among other things, established the Fedemalronmental Protection
Agency [FEPA] which, it charged with functions inding the protection and
development of the environment in general, the gméwn and the combating of
various form of atmospheric pollution. By a comlarreading of its Sections 20
and 21, owners or operators of any vessel or ossboioffshore facility from
which hazardous substances are discharged intoaitheland or waters of
Nigeria, shall in addition to paying a fine of N1@®DO, 00 or N500, 000 in the
case of an individual or company respectively, dsponsible for the cost of the
removal, reparation to third parties and for mitigg the damage caused

including immediate clean-up operations

The Federal Environmental Protection Agency Act &ladmful waste [Special
Criminal Provisions, etc] Act were promulgated asesault of the dumping or
toxic waste at Koko, Delta State by an Italian campin 1988, but the FEPA
created by the Act, is vested with powers to ptotee environment and is

concerned with all form of pollution which of coersnclude marine pollution.
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Subsequently, by virtue of thEnvironmental Impact Assessment Decree

No0.86 1992 FEPA was empowered to inter alia receive appboat on

proposed projects and examined the informationigeavon the environmental
impact assessment of such projects before deciaomstaken on them and
before the projects are commenced and given poteefacilitate environment

assessment.

One of the objectives of the environmental impagdeasment is to establish
before a decision is taken by any person or authorigovernment intending to
undertake any activity, the likely or significanktent of the environmental
effects of such activity. Activities in respect which there are mandatory
impact assessment or study activities include od gas filed development,
construction of off- shore pipeline in excess of Klmeters in length, oil
refineries and oil and gas separation, processiagdling and storage facilities,
toxic and hazardous waste treatment and considarafienvironmental impact
assessment on certain private and public projectsder to inter alia control,
reduce or prevent pollution. Penalties for the atioin of the provisions of the
Act are N100, 000 fines or 5years imprisonmenthim ¢ase of an individual and
a fine of between N50, 000 and N100, 000 in the cds company 26.

However, FEPA has been criticized on the basisagkihg independence,
conflicts in the FEPA Act and Petroleum Act as thiehh of FEPA and the
Department of Petroleum should inspect petrolewstallations and the fact that
the seeming strict penalty in section 20 of the &gpears to have been eroded
by section 4 of the Oil in Navigable Water Act.

% Note that the government abolished the FEPA andsfeared its

functions to the Federal Ministry of Environment.
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SELF ASSESSMENT EXERCISE

What are the criticisms of the Federal EnvironmieRt@atection agency? Does

the agency have any relevance today?

6. National Shipping Policy Act

This Act created the National Maritime Authority §M\] and empowered it to
among other things, coordinate the implementatibrthe national shipping
policy as may be formulated from time to time bg thederal Government and
perform such other function as may be formulatedhsy Federal Government
pursuant to the Act. it has been argued that Se@&igg] and 3 [j] of the Act
sufficiently empower the NMA to be recognized asiraportant stakeholder in
matters of marine pollution from oil transportatiah sea and should play the
role of a leader in collaboration with other agesoof government, in pollution
prevention. It was further argued that from thevsions which empower NMA
to “offer protection to Nigerian vessels flying thation’s flag on the high seas
and world ports” and to achieve a systematic cordfahe mechanic of sea
transportation” which includes oil transportatidiiviA should be pronounced as

the sole authority to look after all oil polluti@t sea in Nigeria.

7. Merchant Shipping (Safe Manning Hours of Work aml Watch
keeping Requlations S.1. 11 of 2001 and Merchant Bbing
(Training and Certification of Seafarers) Requlations S.1 12 of 2001

In July, 2001, some regulations which relate tdytimin prevention were made
by the Minister of Transport under statutory powawaferred on him by Section
408 of the Merchant Shipping Act.

By the provisions of the Act, a Shipping compangmaping a Nigeria ship shall
furnish the master of its ship with written poligiand procedures to be followed

to ensure that before a newly employed seafarasssgned his duties., he is
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given a reasonable time to familiarize himself w#hfety, environmental
protection and emergency procedures, which he neegsoperly perform the
duties assigned to him. The master may exceedlbora seafarer to exceed
the schedule’s work or duty periods when the matteikks that such step is
necessary to meet an emergency threatening damalge ¢nvironment. Among
other things, a shipping company owner of a Nigermegistered ship shall in

accordance with Section A-1/14 8fandard Training, Certificate and Watch

keeping for seafarers [STCW$ be responsible for the assignment of seafarers

for service in its ships in accordance with the 81&and ensure that the ship’s
complement can effectively co- ordinate their ateg in an emergency
situation and in performing functions vital to dsfer to the prevention or

mitigation of pollution.

There are also manning and training requirementetwhleafarers on vessels
carrying dangerous cargo including petroleum prégjuthemicals and liquefied
gas must meet and the Minister may allow a seataramork for not more than

six months in a capacity for which he does not hheeappropriate certificate if

it does not cause danger to persons, propertyecgrkironment

4.0 CONCLUSION

Clearly the problems associated with pollution h#we capabilities to disrupt

life on the planet. Global environmental collapseniot inevitable. But the
developed world must work with the developing oniesensure that new
industrialized economies do not add to the worlefs/ironmental problems.
Conservation strategies have to become more watsdgpted, and people must
learn that energy use can be dramatically dimimiski¢hout sacrificing comfort.
With technology that currently exists the yearglabal environment can begin

to be reversed. Nigeria both as a coastal and taspate has tried to regulate
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marine activities in order to prevent and/or miraenpollution and its effect to

the barest minimum.

5.0 SUMMARY
We have dwelt more on the various international mmhicipal laws governing
marine pollution. To say that these legislations @anough to curb the various

effects of marine pollution is a different subjémt discussion.

6.0 TUTOR MARKED ASSIGNMENT

Critically analyze the municipal laws enacted fog prevention of pollution

In Nigeria.

7.0 FEURTHER READING /REFERENCES
Ogba U. Ndukwe: Elementsof Nigerian Environmental Laws; published by the
University of Calabar Press, (2000)
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